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THE AMENDED RULES OF THE PERMANENT COURT 
OF INTERNATIONAL JUSTICE 


By Man.ey O. Hupson 


Bemis Professor of International Law, Harvard Law School 


Various changes in the organization of the Permanent Court of Interna- 
tional Justice, particularly in the arrangements for its sessions, were en- 
visaged in the amendments to the Statute of the Court annexed to the Proto- 
col for the Revision of the Statute, of September 14, 1929. This protocol 
failed to come into force in September, 1930, as planned. While it may yet 
come into force, that event may be postponed for several years. It would 
seem to require ratification by each of the forty-five states which have ratified 
the Protocol of Signature of December 16, 1920, as well as ratification by 
the United States of America. Only thirty-five states members of the 
League of Nations have now (May 1, 1931) ratified the protocol of Sep- 
tember 14, 1929, and it may prove to be a difficult task to persuade the 
remaining eleven states to ratify promptly. Meanwhile, it has seemed 
desirable that the court itself should revise its rules in the direction of some 
of the changes which would have been effected by the amendments to the 
statute. 


REASONS FOR THE AMENDMENTS 


Confronted with this situation, on September 25, 1930, the Eleventh 
Assembly of the League of Nations adopted the following resolution: ! 


The Assembly requests the Permanent Court of International Justice 
to examine the suggestions contained in Part II, paragraphs 1 and 2 of 
the report of the Committee of Jurists (document A.45.1930.V) which 
was submitted to and approved by the Council of the League of Nations 
on September 12th, 1930, and expresses the hope that the Court will 
give consideration to the possibility of regulating, pending the coming 
into force of the Protocol of September 14th, 1929, concerning the re- 
vision of the Statute of the Court, the questions of the sessions of the 
Court and the attendance of the Judges, on the basis of Article 30 of the 
Statute as annexed to the Protocol of December 16th, 1920. 


The relevant parts of the report of the Committee of Jurists, submitted to 
the Council of the League of Nations on September 12, 1930, are as follows:? 
It would be desirable to call the attention of the Court to the possi- 


bilities in regard to determining the conditions and duration of the leave 
to be accorded to its members which are offered by the power to regulate 


1 League of Nations Official Journal, Special Supplement No. 83, p. 9. 
? League of Nations Document A.45.1930.V. 
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its procedure conferred on it by Article 30 of the 1920 Statute. If 
applied in this manner, the Court’s power to regulate its procedure also 
enables it to take account of the generally accepted principle that persons 
from distant countries are granted long leaves at regular intervals. .. . 

As regards the permanent functioning of the Court, the Committee 
considered that Article 23 of the 1920 Statute, according to which, 
unless otherwise provided by Rules of Court, the annual session begins 
on June 15th, is capable of giving the Court itself a means of largely 
achieving the object of Article 23 of the revised Statute, which laid down 
that the Court shall remain permanently in session except during the 
judicial vacations. 

Article 23 of the 1920 Statute in no way prevents the Court from 
itself adopting, by the enactment of appropriate rules, the system of 
permanent sessions. The Assembly and the Council might express a 
desire that the Court would incorporate this solution in its Rules of 
Court. In any case, it would be perfectly permissible for the Court to 
bring the opening of its annual session into relation with the system of 
annual leave for the Judges so as to make the functioning of the Court 
possible during the whole period necessitated by the amount of work to 
be performed. 


The new court as constituted following the election of 1930 held its first 
session from January 15 to February 21, 1931. Except for the organization 
of the newly elected bench and the election of officers, all of this session was 
devoted to a consideration of the amendment of the rules. It is to be re- 
gretted that three of the judges—Judges Bustamante, Kellogg and Wang— 
were absent from this session, and therefore took no part in framing the 
amendments. The original rules promulgated on March 24, 1922,? had 
been subjected to a thoroughgoing revision in 1926, and the revised rules 
promulgated on July 31, 19264 were amended (in Article 71) on September 
7, 1927.5 At the recent session, the court seems to have concluded that the 
present situation did not call for a second revision of its rules, but on Feb- 
ruary 21, 1931, it promulgated amended rules, by which amendments were 
effected in eighteen of the seventy-five rules.® 


AMENDMENTS EFFECTED 


The articles of the rules which have now been amended are as follows: 

Article 2. The concluding paragraph of the 1926 rules, as to the seating 
of the retiring President on the right of the President, has been omitted, 
thus abolishing the distinction between the former Presidents and other 
judges. 

? Originally published in a pamphlet, Distr. 112, 1922, later printed in Publications of 
the Court, Series D, No. 1. For the minutes of the meetings at which the rules were 
prepared, see Series D, No. 2. 

‘Series D, No. 1. For the minutes of the meetings at which the rules were revised, see 
Series D, No. 2, addendum. See also, A. Hammarskjéld, “Le Réglement Revisé de la Cour 
permanente de Justice Internationale,” 8 Revue de Droit International et de Législation Com- 
parée (1927), p. 322. 5Series D, No. 1, addendum. 6 Ibid., (second edition). 
Reprinted in Supplement to this JouRNAL, p. 152. 
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Article 8. The concluding paragraph, as to the summoning of deputy 
judges to sit as national judges, has been amended to include that possibility 
in connection with advisory procedure, already envisaged by the 1927 
amendment to Article 71. 

Article 9. The first paragraph of the 1926 rules provided for the election 
of the President and Vice-President ‘‘at the end of the ordinary session 
immediately before the normal termination of the period of office of the re- 
tiring President and Vice-President.’’ This has now been changed to read, 
“in the last quarter of the last year of office” of the retiring officers. The 
new third paragraph of this article omits a reference to extraordinary sessions 
for filling vacancies in these offices. These changes indicate a desire to 
avoid the calling of extraordinary sessions for the transaction of routine 
business. 

Article 11. The 1926 rules provided that the Vice-President should take 
the place of the President, ‘‘should the latter be unable to be present.’ 
This is now amended to read, ‘‘should the latter be unable to fulfill his 
duties.” 

Article 12. The 1926 rules required the President to reside within ten 
kilometers of the Peace Palace, and provided that his “main annual vaca- 
tion” should not exceed three months. This is now replaced by a new 
article which is as follows: 


The discharge of the duties of the President shall always be assured 
at the seat of the Court, either by the President himself or by the Vice- 
President. 

If at the same time both the President and the Vice-President are un- 
able to fulfill their duties, or if both appointments are vacant at the same 
time, the duties of President are discharged by the oldest among the 
judges who have been longest on the bench. 

After a new election of the whole Court, and until the election of the 
President and the Vice-President, the duties of President are discharged 
by the oldest judge. 


While the former text had not worked badly, the new text is a clear improve- 
ment in the direction of the permanent sessions of the court. 

Article 13. In form, this article is new, though a somewhat similar 
provision previously found place in the 1926 rules. It now provides: 


If the President is a national of one of the Parties to the case, the 
functions of President pass in respect of that case to the Vice-President, 
or if he is similarly prevented from presiding, to the oldest among the 
judges who have been longest on the bench and who is not for the same 
reason prevented from presiding. 


As the President has numerous administrative duties, this provision consti- 
tutes no departure from the provision in Article 31 of the Statute that 
“judges of the nationality of each contesting party shall retain their right 
to sit in the case before the Court.” 
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Article 14. The amendment to this article resembles that to the first 
paragraph of Article 9. 

Article 17. The court has amplified the provisions concerning the election 
of its registrar and deputy-registrar. The procedure remains the same, 
except that the President no longer has a casting vote. But new provisions 
as to the nominations are added: the members of the court “shall receive 
adequate notice of the date on which the list of candidates will be closed so 
as to enable nominations and information concerning the nationals of distant 
countries to be received in sufficient time.’’ This affords basis for a fixed 
list of candidates. Moreover, 


Nominations must give the necessary particulars regarding age, 
nationality, university degrees and linguistic attainments of candidates, 
as also regarding their judicial and diplomatic qualifications, their 
experience in connection with the work of the League of Nations and 
their present profession. 


The indication that “experience in connection with the work of the League 
of Nations” is to be considered a qualification for these posts, is very inter- 
esting. In the present state of international affairs, such experience ought 
to be very valuable to the court. 

Article 19. This omits a former requirement that the Registrar and Dep- 
uty Registrar reside within ten kilometers of the Peace Palace. 


Article 21. The 1926 rules provided that ‘‘the regulations for the staff 
of the Registry shall be adopted by the President on the proposal of the 
Court.”’ This provision remains; it is added however, that ‘‘the Court 
shall determine or modify the organization of the Registry upon proposals 
submitted by the Registrar,” this provision being lifted from Article 22 of 
the 1926 rules. A new provision is added, also, that the regulations with 
“regard to the organization decided upon by the Court and to the provisions 
of the Regulations for the staff of the Secretariat of the League of Nations, 
to which they shall, as far as possible, conform.’”’ The regulations for the 
staff of the Secretariat of the League of Nations, of the International Labor 
Office and of the court itself were studied at some length by a committee of 
thirteen, set up as a consequence of a resolution of the Tenth Assembly of 
the League of Nations.’ The report of this committee® contained proposals 
of numerous amendments to the existing staff regulations of the Secretariat 
of the League of Nations, as well as an elaborate pensions scheme. The 
committee expressed the opinion, shared by the Registrar of the court, that 
“its proposals in regard to the Secretariat could be adopted, in their main 
features, to the services”’ of the court, and it reeommended that “regulations 
of a very general character should be drawn up for the Registry” of the 
court, ‘‘on the basis of those at present in force, regard being paid in the 

7 League of Nations Official Journal, Special Supplement No. 74, p. 32. 
8 League of Nations Document A.16.1930. 
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fullest possible measure to the principles adopted for the Secretariat.’ 
This report was carefully studied by the Eleventh Assembly,® which adopted 
a resolution '® noting certain statements by the Registrar and approving 
the new staff pensions regulations |! applicable to some of the staff of the 
Registry of the court. 

Article 22. The new text omits the first sentence of the 1926 rules, which 
now finds place in Article 21; no change of substance has been made in the 


remaining text. 

Article 27. The amendments to this article are significant. The Statute 
of the Court (Article 23) provides for an annual session, to begin on June 15th 
‘unless otherwise provided by Rules of Court.’”’ Heretofore the rules have 
not otherwise provided, except for the provision that in the year following 
a new election of the whole court the ordinary session should commence on 
January 15th. But the new rules now provide: 


1. The ordinary session of the Court opens on February Ist in each 
year. 

2. The session continues until the session list referred to in Article 
28 is finished. The President declares the session closed when the 
agenda is exhausted. 

3. The President may summon an extraordinary session of the Court 
whenever he thinks it desirable, as, for instance, when a case submitted 
to the Court is ready for hearing or to deal with urgent administrative 
matters. 

4. Judges are bound to be present at the ordinary session of the Court 
and at all sessions to which they are summoned by the President, unless 
they are on leave or are prevented by illness or other serious reasons 
duly explained to the President and communicated by him to the Court. 

Deputy-judges are bound to be present at all sessions to which they 
are summoned by the President unless they are prevented by some 
reason duly explained to the President and communicated by him to 
the Court. 

5. Judges whose homes are situated at more than five days’ normal 
journey from The Hague and who by reason of the fulfillment of their 
duties in the Court are obliged to live away from their own country are 
entitled in the course of each period of three years of duty to leave for 
six months in addition to the time spent on traveling. 

The order in which these leaves are to be taken shall be laid down in 
a list drawn up by the Court according to the seniority in age of the 
persons entitled. This order can only be departed from for serious 
reasons duly admitted by the Court. 

The number of judges on leave at any one time must not exceed two. 

The President and the Vice-President must not take their leave at 
the same time. 

6. If the day fixed for the opening of a session is regarded as a holiday 
at the place where the Court is sitting, the session shall be opened on 
the working day following. 


*For the report of the Fourth Committee of the Eleventh Assembly, see A.86.1930.X. 
0 League of Nations Official Journal, Special Supplement No. 83, p. 41. 
A.25.1930.X. 
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This is in line with the proposed amendment to Article 23 of the statute which 
reads as follows: 
The Court shall remain permanently in session except during the 


judicial vacations, the dates and duration of which shall be fixed by 


the Court. 

Members of the Court whose homes are situated at more than five 
days’ normal journey from The Hague shall be entitled, apart from the 
judicial vacations, to six months’ leave every three years, not including 
the time spent traveling. 

Members of the Court shall be bound, unless they are on regular 
leave or prevented from attending by illness or other serious reason 
duly explained to the President, to hold themselves permanently at the 
disposal of the Court. 


As to the date of the ordinary session, it seems of no great importance 
whether it is set for June 15th or February Ist; but the change may be sig- 
nificant as indicating that the work of the judges should not be viewed as the 
summer vacation of otherwise busy men. This is further emphasized by a 
resolution adopted by the court at its recent session that ‘‘the Court con- 
siders it desirable that it should not be convened between July Ist and Oc- 
tober 1st except for urgent cases.” 

The distinction still remains between ordinary and extraordinary sessions; 
indeed, it is fixed by the Statute. But the new rules make a very desirable 
departure, by indicating clearly that judges have a duty to attend sessions 
of the court, unless they are on leave or prevented by serious reasons. It is 
no secret that there was need for such a rule during the court’s first nine- 
year period. On one occasion, the court met with a bare quorum of nine 
members present, of whom three were deputy-judges; and when one member 
fell ill the court was forced to close its session.!* The attendance record of 
some of the judges during this period was hardly satisfactory, as the tabula- 
tion on the opposite page would tend to indicate (though some of the ab- 
sences were due to illness). 


12 See the communiqué issued by the Registry, No. 496, February 25, 1931. 

13 This was at the court’s fifteenth session, which began on Nov. 12, 1928, and which was 
declared to be closed by the President’s order of Nov. 21, 1928. See Series C, No. 16, III, 
p. 851; Series E, No. 5, p. 207. 
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SESSIONS 1922-1930—Attendance of the judges 


Judges Pre.| 1 2 3 4 5 6 7 8 9 | 10] 11 | 12] 13 | 14] 15 | 16) 17] 18 | 19 


P—present; A—absent; PA—present at part of session only; dots indicate that a person was not a member of the Court 
at the time. 


It remains to be seen whether the new rule will accomplish the desired 
result of securing the attendance of all of the judges at every session. 
Although it came into force on February 21, 1931, three of the judges 
were absent when the court opened its twenty-first session on April 14, 
1931, though one of them was absent because of disqualification. 


Article 28. The text of this article was formerly as follows: 


The list of cases shall be prepared and kept up to date by the Registrar 
under the responsibility of the President. The list for each session shall 
contain all questions submitted to the Court for an advisory opinion 
and all cases in regard to which the written proceedings are concluded, 
in the order in which the documents submitting each question or case 
have been received by the Registrar. If in the course of a session, a 
question is submitted to the Court or the written proceedings in regard 
to any case are concluded, the Court shall decide whether such question 
or case shall be added to the list for that session. 

The Registrar shall prepare and keep up to date extracts from the 
above list showing the cases to be dealt with by the respective Chambers. 

The Registrar shall also prepare and keep a list of cases for revision. 


This has now been replaced by the following: 


The general list of cases submitted to the Court for decision or for 
advisory opinion shall be prepared and kept up to date by the Registrar 
on the instructions and subject to the authority of the President. Cases 
shall be entered in the list and numbered successively according to the 
date of the receipt of the document submitting the case to the Court. 

For each session of the Court a session list shall be prepared in the 
Same way, indicating the contentious cases and the cases for advisory 
opinion which are ready for hearing, whether submitted to the full 
Court or to the Special Chambers or the Chamber for Summary 
Procedure. Cases shall be entered in the order which they occupy in 


| | | ! 
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the general list, but subject to the priority resulting from Article 57 
or accorded by the Court to a particular case in exceptional circum- 


stances. 
When the list includes no cases other than those submitted to the 


Special Chambers or the Chamber for Summary Procedure, the session 
shall only continue as a session of the Special Chamber or of the Cham- 
ber for Summary Procedure, as the case may be. 

If in the course of the session a case submitted to the Court, either 
for decision or for an advisory opinion, becomes ready for hearing, it 
shall be entered in the session list, unless the Court decides to the con- 
trary. 

Adjournments which are applied for in cases which are submitted to 
the Court for decision or for advisory opinion and are ready for hearing 
may be granted by the Court in case of need. If the Court is not sit- 
ting, adjournments may in such cases be granted by the President. 


The amendments indicate a desire to expedite the work of the court, and to 
insist more strictly on ordering its hearing of cases. The distinction between 
the general list and the session list is perhaps not new, but it is to be more 
sharply drawn. The numbering of cases is new, as is the provision for 


“‘adjournments.’ 

Article 41. Previously it was for the President to fix a date for the com- 
mencement of the oral proceedings. This is now the function of the court 
in the first instance, and of the President only when the court is not sitting. 

Article 42. To the former article, a new paragraph is added, providing 
that the court, or the President if the court is not sitting, may, with the con- 
sent of the parties, authorize documents of the written proceedings to be 
made accessible to the public, even before the termination of a case. 


Article 57. The new article reads as follows: 


An application made to the Court by one or both of the parties, for 
the indication of interim measures of protection, shall have priority 
over all other cases. The decision thereon shall be treated as a matter 
of urgency, and if the Court is not sitting it shall be convened without 
delay by the President for the purpose. 

If no application is made, and if the Court is not sitting, the President 
may convene the Court to submit to it the question whether such 


measures are expedient. 
In all cases, the Court shall only indicate measures of protection after 


giving the parties an opportunity of presenting their observations on 
the subject. 


This effects important changes. By Article 41 of the Statute, the court has 
power, if it considers that circumstances so require, to indicate “any pro- 
visional measures which ought to be taken to reserve (preserve) the respec- 
tive rights of either party.”’ Under the 1926 rules, the President was com- 
petent to make this indication when the court was not sitting. Clearly the 
new rule more closely conforms to the Statute; it indicates a determination 
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to have the court itself ready to discharge court functions. The former rules 
did not speak of applications for the indication of interim measures of pro- 
tection; but in practise such applications have been made.'* The Statute 
envisages such indication without application, also, and this is clearly 
mentioned in the newrule. Formerly, the indication might have been given 
ex parte;'® now the parties must first have opportunity to present their 
observations. The 1926 rules envisaged a possibility that parties might 
refuse to conform to the suggestions of the court, and provided that such 
refusal should be “placed on record’’; fortunately, this hint of disobedience 
has now disappeared from the rules. 

Article 65. This article formerly provided that “‘a collection of the judg- 
ments of the Court shall be printed and published under the responsibility 
of the Registrar’’; and Article 74 formerly provided for a “special collection” 
of advisory opinions. ‘The amended text envisages a combination of Series 
A of the court’s publications, in which the judgments and certain orders have 
been published, with Series B, in which the advisory opinions have heretofore 
been published. In the combined series, all issues will be numbered con- 
secutively, whether they contain judgments or orders or advisory opinions, 
and will be arranged for binding by calendar years. The change will necessi- 
tate some adjustment by libraries and other collectors of the court’s docu- 
ments. In the long run it may prove to be more convenient, though the 
court’s publications have been so satisfactory that the change does not seem 
to have been very necessary. 

Article74. The last paragraph in the 1926 rules, providing for the publica- 
tion of a “special collection” of the advisory opinions, has been omitted. 
This omission is consequent to the amendment to Article 65. 


CONCLUSIONS 


Since these amendments to the rules have been promulgated, the following 
conclusions seem to be possible: (1) the court is quite properly sensitive to 
suggestions concerning its organization expressed by the Assembly of the 
League of Nations; (2) the difficulties experienced as a consequence of the 
failure of some judges to attend sessions of the court can very largely be 
met by rules, so that it becomes less important to proceed with the revision 
of the Statute; (3) the new rules concerning sessions, and concerning dis- 
charge by the court itself of various functions previously committed to its 
president, effect desirable changes which should make the functioning of 
the court more effective; (4) the procedure in contested cases and with re- 
spect to advisory opinions is so satisfactory that it has seemed to call for 
no amendment. 

4 See, for example, Series A, No. 12. 

46 Interim measures have been indicated by the court in only one instance. Series A, 
No. 8. In one instance, the request for such an indication was denied. Series A, No. 12. 


THE PROPOSED TERMINATION OF THE IRAQ MANDATE 


By Quincy WRIGHT 
Of the Board of Editors 


The announcement on November 4, 1929, that Great Britain intended 
to recommend Iraq for admission to membership in the League of Nations 
in 1932! has presented some interesting constitutional questions to the 
Permanent Mandates Commission, as well as the unusual spectacle of a 
great Power seeking to convince a skeptical outside body that its dependency 
is ripe for independence. Heretofore, dependencies that wanted inde- 
pendence have usually had to fight for it, as did the United States, the Latin 
American States, Belgium, and the various successors to the Ottoman, Ro- 
manoff and Hapsburg Empires. It is true, Colombia and Panama, Sweden 
and Norway, Denmark and Iceland have separated without war but with 
some heartburnings.'* British statesmen experienced in the loss of colonies 
by violence, talked freely in the mid-nineteenth century of the natural destiny 
of colonies to drop from the mother tree when ripe, and in the twentieth 
century they have acquiesced in a status of virtual independence for the 
dominions, soon to include India. They have rationalized this “climbing 


process’”’ as one ‘“‘common to all the communities which form part of the 
Empire. Each of them, whether the population is predominantly white or 
predominantly colored, is gradually, as it develops in strength and capacity, 
passing upward from the stage in which the community is wholly subject to 
control exercised from London to that in which the measure of control 


2 


diminishes, and so on to that in which the control has ceased entirely. 
But this was after the event. Before it, history records military episodes in 
Ireland, India, South Africa, and even Canada. 

Formal international preparation for delivering a new state has been as 
rare as maternal joy at the event. There have been some instances of inter- 
national supervision. The great Powers, or most of them, met in concert 
and imposed conditions of guaranty, neutralization, minority protection or 
disarmament, upon the recognition as independent states of Greece (1830), 
Belgium (1831), Luxemburg (1867), Serbia (1878), Montenegro (1878), 
Bulgaria (1878), Roumania (1878), Congo Free State (1885), Norway (1907), 
Albania (1913), Hungary (1920), Austria (1919), Yugoslavia (1919), Czecho- 
slovakia (1919), Poland (1919), Lithuania (1922), Estonia (1923), Latvia 

1League of Nations, Permanent Mandates Commission, Minutes (hereafter cited 


P. M. C.), XVI, 183, 203. 
1a See R. Erich, “La Naissance et la Reconnaissance des Etats,’ Académie de Droit In- 


ternational, 1926, XIII, p. 442 et seq. 
2 Sir Cecil Hurst, Great Britain and the Dominions, Chicago, 1928, p. 12. 
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(1923) and Finland (1921). These conferences were, however, assembled 
ad hoc usually in the presence of a fait accompli. Never before the creation 
of the League of Nations has an international body considered deliberately 
under an established procedure and long in advance the conditions under 
which a community could be admitted to statehood. 

If the British Empire has become a ladder for the gradual self-determina- 
tion of its parts, the League of Nations Empire was this from its very origin. 
According to M. Palacios, of the Permanent Mandates Commission, ‘‘the 
emancipation of the territories under mandate was, or ought to be, the 
normal goal of their development.’’ Lord Lugard emphasized the point by 
insisting that, ‘it was not merely the right, but the duty of the Mandatory 
Power to recommend the termination of its mandate when it considered that 
the people for which it was exercised had attained a sufficient degree of 
maturity.’ 4 

The Covenant makes it clear that all the mandates under the League are 
for territories, ‘‘inhabited by peoples not yet able to stand by themselves,” 
and the implication is made express in the case of A Mandates ‘“‘ which have 
reached a stage of development where their existence as independent nations 
can be provisionally recognized subject to the rendering of administrative 
advice and assistance by a mandatory until such time as they are able to 
stand alone.”” Of the A Mandates, that for Iraq, conferred by the Council 
on September 27, 1924, accepted an Anglo-Iragq alliance in which Great Brit- 
ain recognized the Kingdom of Iraq as defining the mandate. Termination 
of this treaty and complete independence of Iraq was contemplated in twenty 
years by Article 18 of the treaty. However, before it was accepted by the 
Council resolution, this article had been modified by a protocol of April 30, 
1923, reducing the time to four years from the ratification of peace with 
Turkey. Following settlement of the Mosul controversy, the League ac- 
cepted a new amendment agreed to by Great Britain and Iraq on January 
13, 1926, extending the treaty to ‘“‘twenty-five years from the sixteenth day 
of December, 1925, unless before the expiration of that period Iraq shall 
have become a member of the League of Nations.”’ 

The British announcement of November 4, 1929, was made in considera- 

* Most of the texts containing the terms of these conditions can be conveniently consulted 
in Holland, The European Concert in the Eastern Question, Oxford, 1885; Dickinson, The 
Equality of States in International Law, Cambridge, 1920, Chap. 7; League of Nations, 
Protection of Linguistic, Racial, and Religious Minorities by the League of Nations, Provi- 
sions contained in the various International Instruments at Present in Force (C. L. 110, 
1927, I. B. 2). 

‘P. M.C., XVI, 18, 19. 

See also statement by M. Kastl, the German member of the commission, zbid., p. 18, 
and report of M. Procopé, accepted by the League of Nations Council, Jan. 13, 1930:‘‘The 
council will, of course, be most gratified when circumstances permit of the recognition of 
the full independence of a territory under mandate, which would mark the final stage in the 


process of evolution contemplated by Article 22 of the Covenant’ (League of Nations 
Official Journal XI, 58th Sess. of Council, item 2553), and Erich, op. cit., p. 449. 
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tion of the proviso of this treaty. In fact, it seems to have been contem- 
plated explicitly by Article 3 of that treaty, which stated that at the time 
when the treaty of 1922 would have expired under the protocol of 1923, and 
at subsequent successive intervals of four years, His Britannic Majesty 
‘‘will take into active consideration . . . the question whether it is possible 
for him to press for the admission of Iraq into the League of Nations.” ® 
The Permanent Mandates Commission first considered the problem of 
the independence of Iraq in its 16th session when it had before it the British 
communication of November 4, 1929, to the Secretary-General of the League 
expressing the government’s intent ‘“‘to recommend Iraq for admission to 
membership of the League of Nations in 1932.”’ During elaborate considera- 
tion of its competence in the matter, some members expressed the opinion 
that the question was entirely political and so within the exclusive compe- 
tence of the Council and Assembly, but the majority thought the commission 
should advise the Council on this as on all matters concerning mandates. 
As a result, the commission included the following statement in its report 


on Iraq: 


The Commission realizes the extreme importance of this communi- 
cation. It would welcome the entry of Iraq into the League of Nations 
if and when certain conditions were fulfilled, in particular that it be- 
comes apparent that Iraq is able to stand alone, and that effective guar- 
antees be secured for the observance of all treaty obligations in Iraq 
for the benefit of racial and religious minorities and of the states mem- 
bers of the League of Nations. The Commission considers, however, 
that it would be premature to express any opinions at the present time 
on the proposal of the Mandatory Power which will not take effect until 
1932. In the meantime, it has taken the opportunity, while examining 
the report for 1928—and will do so in examining subsequent reports— 
to ask the accredited representative such questions as relate to the 
two foregoing conditions. Its questions, therefore, deal particularly 
with Iraq’s ability effectively to govern itself, with its relations with 
states members of the League of Nations, as for instance, the position 
of foreign nationals as regards judicial matters, religious liberty and 
economic equality, and also with the guarantee of the rights of racial 
and religious minorities.® 


The policy here envisaged was carried out in the cross-examination of British 
accredited representatives during the 16th and 19th sessions when the 
reports on Iraq were before the commission. 
The League Council considered this report of the commission at its 58th 
session and on January 13, 1930, resolved: 
Being anxious to determine what general conditions must be fulfilled 


before the mandate régime can be brought to an end in respect of a 
country placed under that régime, and with a view to such decisions 


5 These texts are brought together in Wright, Mandates under the League of Nations, 
Chicago, 1930, pp. 593-599, and in the U. S. Treaty Series, No. 835. 
‘Pp. M.C., XVI, 203. 
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as it may be called upon to take on this matter, the Council, subject 
to any other inquiries it may think necessary, requests the Mandates 
Commission to submit any suggestions that may assist the Council in 
coming to a conclusion. 


This resolution was discussed by the commission at its 18th and 19th sessions, 
and extensive memoranda on the subject was submitted by M. Van Rees 
and M. Penha Garcia, but the commission found it difficult to discuss the 
conditions under which any mandate might terminate because of the great 
differences in their terms and in the situations of the territory which they 
concerned. Thus, in its 19th session it asked whether the Council did not 
wish it to confine its observations to the case of Iraq.? The discussions and 
memoranda, however, indicate that the commission will examine carefully 
(1) the procedure by which the mandates may legally be terminated, (2) the 
conditions which should prevail in the region before that occurs (3) the guar- 
anties which the government of the territory should make before that occurs, 
and (4) the responsibility of the former mandatory and the League for ful- 
fillment of these guaranties. 

(1) It has been suggested in the commission that one or all of the following 
acts are necessary to terminate the Iraq Mandate: (a) ‘‘a unanimous decision 
of the Council to relieve Great Britain of its responsibility,” ® (b) ‘‘a decision 
of the Assembly by a two-thirds majority to admit Iraq to the League,” ® 
(c) ‘the agreement of the Mandatory Power is required before deciding on 
terminating the mandate.” 

Undoubtedly, modification of the terms of a mandate, or transfer of a 
mandate from one mandatory to another, requires action of the Council. 
Article 4 of the mandate for Iraq states specifically ‘‘no modification of the 
terms of the treaty of alliance will be agreed to by his Britannic Majesty’s 
Government without the consent of the Council of the League.”’ Further- 
more, paragraph 8 of Article 22 of the Covenant states that ‘‘the degree of 
authority, control or administration exercised by the mandatory shall, if 
not previously agreed upon by the members of the League, be explicitly 
defined in each case by the Council.”” The change of the status of a man- 


™P.M.C., XVIII, 11, 170-174, 200; XIX, 153-156, 173-176, 205. 

8M. Rappard, ibid., XVI, 20. M. Procopé’s report, accepted by the Council on Jan. 13, 
1930, stated : ‘‘In view of its responsibility in the matter, the Council will doubtless have at 
the proper moment to ascertain whether the provisions of Article 22 of the Covenant should 
cease to be applicable to Iraq. On the other hand, the admission of Iraq to the League of 
Nations is a question for which the Assembly is competent. From the point of view of the 
mandate’s régime, only the first of these two aspects calls for the consideration of the Council 
and consequently of the Permanent Mandates Commission which acts as its expert in the 
matter” (O. J. XI, 58th Sess. of Council, item 2553). 

9M. Rappard, P. M. C., XVI, 20; M. Van Rees stated: ‘‘It is, I think, in the final resort, 
the League Assembly which, with the Council’s advice, should decide the question (when 
Iraq is able to stand alone) in agreement with the Mandatory Power.” IJbid., XVIII, 171. 
See also his statement, ibid., XVI, 17. 

10M. Penha Garcia, ibid., XIX, 175. 
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dated territory is, however, an entirely different thing. Thisis not a modifi- 
cation or transfer of a mandate, but fulfillment of a mandate. By Article 22 
of the Covenant, the status of mandated territory can apply only to terri- 
tories ‘‘inhabited by peoples not yet able to stand by themselves under the 
strenuous conditions of the modern world.” More specifically, A Mandated 
territories are ‘‘subject to the rendering of administrative advice and 
assistance by a mandatory”’ only “‘until such time as they are able to stand 
alone.”’ Most specifically of all, the mandate for Iraq declares (Art. 6) 
that ‘‘in the event of Iraq being admitted into the League of Nations, the 
obligations hereby incurred by his Britannic Majesty’s Government shall 
terminate,” and by Article 7, on the conclusion of the Anglo-Iraq alliance, 
the Council of the League is to “‘ be invited to decide what further measures 
are required to give effect to Article 22 of the Covenant”’ only “‘if Iraq has 
not been admitted to the League.” These provisions all seem to contem- 
plate the automatic termination of the status of Iraq as a mandated territory 
when it in fact is able to stand alone, and admission to the League is specifi- 
cally referred to as adequate evidence of that fact. The need of Council 
concurrence seems to be definitely excluded by the terms of Article 7, 
quoted above." 

Nor is it clear that the Mandatory Power’s consent is essential. Doubt- 
less the mandatory, as well as the Council, must agree to a modification or 
transfer of a mandate, except in the extreme case of forfeiture for violation 
of the terms of the instrument by the mandatory, and in the case of Iraq 
doubtless British consent is necessary for termination of the Anglo-Iraq 
treaty of alliance until the 25-year period has expired, or Iraq has been 
admitted to the League, but neither Article 22 of the Covenant, nor the 
Iraq mandate, nor the treaty of alliance contain any suggestion that formal 
consent of the mandatory is necessary for termination of the status of Iraq 
as mandated territory. Doubtless, in practice the League Assembly would 
be unlikely to admit Iraq or any other mandated community to membership 
without the mandatory’s recommendation. Doubtless, states would be 
reluctant to recognize the full independence of such a territory if the man- 
datory objected, and doubtless, in reason, it would be difficult to prove that a 
territory was in fact “able to stand alone” if the mandatory were still 
advising it and refused to give up its position; but these are questions of 


11 See Wright, op. cit., pp. 504-506, 519-522. The Council, however, resolved on Sept. 
15, 1925, in connection with the question of loans to mandated territories: ‘The cessation or 
transfer of a mandate cannot take place unless the Council has been assured in advance 
that the obligations regularly assumed by the former Mandatory Power will be carried out, 
and that all rights regularly acquired under the administration of the former Mandatory 
Power shall be respected. When this change has been effected, the Council will continue 
to use all its influence to ensure the fulfilment of these obligations.” O.J., VI,510;P.M.C., 
XIX, 176; Wright, op. cit., p. 449. See also Procopé report accepted by the Council in 
1930, supra, note 8, and report of M. Penha Garcia to the Mandates Commission, infra, 
note 13. 
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policy and evidence. In law it would seem that, if the Assembly by a two- 
thirds vote, even over the mandatory’s protest, admitted a former mandated 
territory, the territory would be, so far as the League is concerned, “‘able to 
stand alone.” Under Article 1 of the Covenant, a state, dominion or colony 
can become a member of the League only if “‘it is fully self-governing.” 
Thus, actual admission would seem for the League and its 54 members"* 
the best possible evidence that the entity is ‘self-governing,’ which it is 
submitted means the same as “‘able to stand alone.” > 

(2) Assuming that the Assembly has authority by a two-thirds vote to 
admit Iraq and thereby to terminate automatically its status as a mandated 
territory, doubtless, it will wish the advice of the Council, the mandatory and 
the Permanent Mandates Commission on whether conditions exist warrant- 
ing such action. What are these conditions? According to Article 1 of the 
Covenant, they are that the community is ‘‘fully self-governing”; that it 
“gives effective guarantees of its sincere intention to observe its international 
obligations”’; and that it ‘“‘accepts such regulations as may be prescribed by 
the League in regard to its military, naval and air forces and armaments.”’ 
M. Van Rees, of the Mandates Commission, pointed out that the Constitu- 
tion of Iraq and the terms of the Anglo-Iraq treaty both recognize the 
national sovereignty of Iraq and that she has been formally recognized by 
Great Britain, France, Germany, Italy, Turkey, Norway, Sweden, Greece, 
Persia, the Netherlands and the United States. Although the formal 
existence of the mandate might seem a limitation of independence, yet Arti- 


ula Admission to the League does not imply de jure recognition of the new member by all 
members of the League (though it might be evidence of such recognition by the states which 
voted favorably for admission), but it does seem sufficient evidence of de facto recognition by 
all members, since they are obliged to deal with the new member in all relations considered 
by League organs. (See Erich, op. cit., pp. 486, 497) 

1b On the assumption that ‘the birth of a new state presupposes a national will as an 
indispensable factor” (p. 450), and that ‘in international law sovereign states are, in the 
present organization of the world, persons as a result of their very nature” (p. 463), Erich 
ascribes to ‘recognition only a declaratory effect’’ (p. 461), and argues that ‘‘the Assembly 
(in admitting a member to the League) does not pronounce on the question whether an 
ethnic entity is worthy or capable of self-government, but only on the existence or non- 
existence of that quality which the Covenant designates by the words ‘fully self-governing.’”’ 
For the present discussion it is immaterial whether or not we regard the status of “‘full self- 
government”’ as equivalent to statehood, though the words ‘‘dominion or colony”’ in Article 
1, and the practice in regard to the British Dominions, suggest that it is not. In any case it 
seems incompatible with the status of mandated territory. (See, however, Woolf, Interna- 
tional Law Association, 29th Conference, 1920, p. 136.) It is also immaterial whether we 
regard the Assembly’s vote as creative of the status or as merely evidence of it. In either 
case it is conclusive so far as the League is concerned. Evidential facts become equivalent in 
effect to operative facts as they become conclusive; thus, while recognition by a few is merely 
evidence of status, general recognition, in effect, creates status. (See Wright, op. cit., pp. 
288, 304; Erich, op. cit., p. 451) 

2P.M.C., XVIII, 170-171. The United States accorded recognition in the treaty be- 
tween the United States, Iraq, and Great Britain, signed Jan. 9, 1930, U. S. Dept. of State, 
Treaty Information Bulletin, No. 4, p. 5; Treaty Series, No. 835, p. 2. 
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cle 7 of that instrument contemplates that it need not prevent the Assembly 
from action."* The commission, however, has not been content with formal 
documents and recognitions. They have considered that, whatever may 
be the theory, in fact there may be not only ‘“‘degrees of independence”’ but 
“degrees of complete independence.” * They have sought to ascertain 
whether Iraq is really capable of self-government, and in their report on 
their 16th and 19th sessions repeated the desire that the ‘‘Mandatory 
Power endeavor in future reports to make clear how much of the result is 
due to British officials in the Iraq government service and how much to the 
efforts of the Iraq government itself. It would be well that the extent to 
which the Iraq authorities are dependent upon British support, the efforts 
made, the opposition encountered and the results achieved in each sphere, 
the difficulties which have been settled and those which have still to be 
overcome, should be described as far as possible.’’ 

The cross-examination of the British official representatives during the 
19th session by no means satisfied the commission that Iraq was capable of 
standing alone in 1930, and they were in doubt as to the evidence necessary 
to convince them that it would be able to do so in 1932. In spite of the 
British accredited representatives’ insistence on the rapid progress of Iraq 
in the art of self-government, on the process by which British advisors were 
reducing their functions, leaving responsibility more and more to Iraq offi- 
cials, and on the willingness of Iraq to accept advisors when necessary even 
after full independence,'* the commission drew attention to passages in the 
mandatory’s report itself noting instances of extravagance, lack of adminis- 
trative discipline, unwillingness to take advice, intolerance and injustice in 
the Iraq administration.'!’ M. Palacios, of the commission, suggested that 
the advent of the labor government in England, the stimulus to nationalistic 
aspirations in Iraq through that fact, and the discussion of admission of 
Egypt to the League may have had as much influence on the British policy 
as the progress made by Iraq towards self-governing capacity.!8 M. Pala- 
cios and other members were clearly concerned lest Iraq should merely 
change from a mandated territory to a British protectorate ‘‘thus escaping 
from the international control existing under the present system.” * M. 
Rappard pointed out the danger that, in view of her commitments to recom- 


13 M. Penha Garcia, however, thought that, according to Article 1 of the Covenant “‘the 
cessation of the mandate should be pronounced first of all (7.e., before the new state is ad- 
mitted to the League), and that the obligations or guarantees which will ensure a régime of 
complete independence must be recognized by the responsible authorities of the territory 
at the time when such full sovereignty is about to be established.””’ P.M. C., XIX, 176. 
See also Council resolutions, supra, notes 8, 11. 

14 Statement of British accredited representative (P. M. C., XVI, 33) who said “‘his gov- 
ernment believed that Iraq was already on an equal footing in this regard with some states 
which were already members of the League.”’ 

1% P.M. C., XVI, 204; XIX, 207. 16 Ibid., XIX, 76. 

17 Tbid., 81, 82. 18 Tbid., 86. 19 Tbid., 87. 
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mend Iraq in 1932, future British reports might degenerate into special 
pleadings to justify such a recommendation.” The discussion makes it 
clear that in advising the political organs of the League, the Permanent 
Mandates Commission will look below form to realities. 

(3) Not only must the reality of independence exist, but to be eligible 
to membership in the League a state must give adequate guarantees of good 
intentions for the future. While Article 1 of the Covenant mentions spe- 
cifically willingness to abide by international obligations and League resolu- 
tions on armaments, the Assembly has actually required other declarations 
on admitting certain states. Thus, Abyssinia was required to observe the 
Geneva Arms Trade Convention of 1925 and to be prepared ‘“‘to furnish the 
Council with any information on, and to give consideration to, any recom- 
mendations the Council may make regarding the execution of undertakings 
of importance to the League.’’*!. This had special reference to the situation 
in respect to slavery in Abyssinia. Albania and other countries were 
required to make minority guarantees. 

In the case of Iraq, the situation of minorities has given the commission 
special concern. Petitions from the Assyrians and the Kurds indicating 
alarm at the prospect of Iraq independence were before the commission, and 
it recalled the report of the special commission for investigating the Mosul 
boundary that, unless the British mandate would continue, the inhabitants 
of Mosul would prefer Turkey to Iraq. The final report of this special com- 
mission, which recommended that the area be given to Iraq only if the man- 
date be continued 25 years and if adequate protection be assured the 
minorities, was approved by the Council and given effect by a British treaty 
with Iraq which, however, recognized the possibility of the 25 year period 
being reduced by admission of Iraq to the League. The commission has 
also had before it a new judicial agreement assuring adequate protection to 
foreigners of all nationalities on equal terms,” and the complicated prob- 
lem of opening Iraq’s oil resources to general competition on the expiration 
of the priority right of staking claims by the British-dominated Iraq 
Petroleum Company. Thus, M. VanRees suggested the requiring of 
guarantees assuring protection of foreign interests in judicial, religious, and 
economic matters, and protection of racial linguistics and religious minorities 
among Iraq nationals.” 

The commission has not taken any action in regard to the requirements of 
such guarantees. In the Council discussions in January, 1930, Mr. Hender- 
son, of Great Britain, insisted that the question of the conditions under which 
Iraq should be admitted to the League was a question solely for the Assem- 
bly, and doubted whether economic equality could properly be included 


20 C., XIX, 93-94. 21 [bid., XVIII, 171. 
22 Tbid., XIX, 192-193; Wright, The Mosul Dispute, this JourNaL, XX, 453-456. 
P.M. C., XIX, 169-173, 206. % Ibid., 182-184, 212. 


% Ibid., XVIII, 171-174. 
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among such conditions. M. Grandi, of Italy, on the other hand, empha- 
sized, in this discussion, the importance of considering the ‘consequences 
which would result upon termination of the mandate” upon “‘ whole systems 
of rights whose peaceful enjoyment was insured by the Mandatory Power 
to all states members of the League.” In similar vein, M. von Schubert, of 
Germany, thought it “desirable that the competent bodies of the League 
should study the procedure to be applied” on the admission of Iraq, and 
that the study of ‘‘certain provisions’ be undertaken in a liberal spirit, 
taking into account the interests of the people of Iraq to the largest possible 
extent. Thus, it seems clear that, while authority to emancipate Iraq 
from the mandate rests in the Assembly, the Commission and Council will 
thoroughly examine that country’s eligibility from the standpoint both of 
capacity and intentions, and will thus be in a position to advise the Assembly 
when the time for decision arrives.”? 

(4) After emancipation of a mandated territory, are the ‘‘associates in 
the mandate régime,” principally the League of Nations and the mandatory, 
still under special responsibilities for its fulfillment of its guarantees? M. 
Penha Garcia asserted that they are. The mandatory, he said, must give 
its consent to the termination of the mandatory régime ‘“‘since it will in 
reality be morally responsible for the consequences of the termination of 
the mandate.”?* M. VanRees, on the other hand, thought it “‘impossible 
to invoke previous relations between Iraq and Great Britain and to insist 
that, notwithstanding Iraq’s full and complete emancipation, the former 
Mandatory Power should still remain responsible for the Iraq Government’s 
acts. Once the former state of affairs arising out of treaties, including any 
undertakings given by Great Britain, terminate, Iraq and Iraq alone must 


2% O, J., XI, 58th Sess. of Council, item 2553. 

27M. Penha Garcia thought consideration must be given to the following 13 points in 
deciding the conditions governing emancipation, though he recognized that some of them 
involved political aspects outside the competence of the commission: 


The conditions of internal and external security, including frontier questions; 
The social and moral condition of the population; : 
The political and administrative organization and the ability shown by the governing 


authorities; 

The spirit of existing legislation; 

Economic and financial conditions; 

Obligations resulting from particular and general conventions; 

Obligations arising out of agreements between the Mandatory Power and the mandated 
territory; 

Obligations assumed towards members of the League of Nations; 

Guaraatees for freedom of conscience and religious institutions; 

Guarantees for the protection of minorities of race, language and religion, if any such 
exist in the territory; ‘ 

Guarantees for an adequate judicial system; 

Guarantees for safeguarding under the new régime the moral and material interests 
developed in the territory during the mandates régime; 

The way in which the principle of economic equality, which is at the basis of the man- 
dates régime, can be adapted to the new situation created by the termination of the 
mandate. (P. M. C., XIX, 176). 


28 Tbid., 175. See also M. Orts, ibid., XVI, 146. 
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be fully responsible for the discharge of the undertakings with the object of 
being admitted a member of the League.’”’*® This opinion seems to be justi- 
fied by Article 6 of the Iraq mandate and by the report of the commission 
in 1925 on the subject of loans. This report asserted that, in the event of 
the termination of a mandate or of its transfer, the new government under- 
taking the administration of the territory will accept responsibility for the 
fulfillment of financial obligations regularly assumed by the former Man- 
datory Power, and will engage that all rights regularly acquired under the 
administration of the latter shall be respected.*° When the mandate has 
ceased, the responsibilities, as well as the powers of the former mandatory, 
have ceased also so far as the mandatory relation is concerned. The former 
mandatory might, of course, continue to enjoy special powers and to be 
burdened by special responsibilities under treaties which it has made with 
the new state. 

M. Penha Garcia also emphasized the responsibilities of the League of 
Nations after termination of the mandate. ‘‘Mandates,’’ he said, ‘‘are 
held on behalf of the League of Nations, and it is for the latter to make sure 
that the benefits and results achieved continue under the régime of full inde- 
pendence.” *! This responsibility is suggested by the Council’s resolution 
on loans already referred to,*® and doubtless the League would insist on ade- 
quate guaranties being given by the mandated territory before its emanci- 
pation. After the new state is admitted to the League, will that organiza- 
tion have any responsibilities with respect to it, other than that of utilizing 
the machinery applicable to all members for assuring compliance with their 
international obligations? The terms of the Palestine (Art. 28), Syrian 
(Art. 19) and less precisely the Iraq (Art. 7) mandates suggest a possible 
financial obligation of the League itself in case the new state defaults obliga- 
tions legally acquired during the mandatory régime. Such a responsibility 
is also vaguely implied by the Council’s resolution of September 15, 1925, 
on loans.** 

Such a financial responsibility of the League, is, however, quite different 
from a duty to exercise special powers over the emancipated state. The 
possession of such powers by the League would hardly be compatible with 
the independence of the new state. It is believed that neither the manda- 
tory nor the League have any power to control the emancipated state, other 


2P.M.C., XVIII, 174. See also ibid., XVI, 147. 

80 Ibid., VI, 172. This was approved in principle by the Council on Sept. 15, 1925, but 
the phraseology made less specific reference to the responsibility of the new government; 
supra, note 11. See Wright, Mandates under the League of Nations, pp. 449, 513-514. 

1P,M.C., XIX, 176. 

82 Supra, note 11. Commenting on this, M. Penha Garcia observed: “The way in which 
it has been laid down that the Council will continue to take an interest in the obligations 
contracted under the mandates régime proves that it still reserves a certain right of action 
after the cessation of the actual mandate.” P.M.C., XIX, 176. 

3 Thid. 
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than those arising from special treaties to which it has consented or from 
principles generally applicable to League members. 

We may conclude that, while the mandates system recognizes self-deter- 
mination of the areas as its goal, and provides a regular international pro- 
cedure for achieving this goal, yet the achievement is not easy. The require- 
ments for statehood may be somewhat higher than those actually achieved 
by some states now members of the League. As summarized by M. Penha 
Garcia, the country should not only possess the necessary qualifications 
enabling it to stand alone, but termination of the mandate should not be 
detrimental to the maintenance of peace, existing rights of League members 
must be guaranteed, and the population must be guaranteed the well-being 
and development which the mandate régime has secured for it. As a condi- 
tion to emancipation, the new state may be required to sign declarations or 
agreements on these subjects; but, once emancipated through admission to 
the League of Nations, the meeting of these requirements is its own responsi- 
bility, subject only to the normal sanctions of international law, to the 
general sanctions of the League of Nations, and to such special sanctions as 
it may have accepted by treaty. 


PROBLEMS RAISED BY THE GENERAL TREATY OF INTER- 
AMERICAN ARBITRATION! 


By Joun B. 
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and 
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We are witnessing today a remarkable evolution toward organized inter- 
national justice. Such an evolution is inevitable in any permanent society of 
states, just as much as the growth of law and the establishment of organs of 
justice are inevitable in any lasting society of individuals. Our immediate 
and pressing interest in relation to this great development of international 
justice is this: What should be the réle of our country? Shall the United 
States, faithful to the liberal arbitration policy which characterized her earlier 
history, adopt obligatory arbitration for the peaceful settlement of interna- 
tional disputes? This question may soon be determined when the Senate 
comes to consider the new Pan American Arbitration Treaty. 

The present treaty owes its origin to the Sixth Conference of American 
States, held at Havana in January and February, 1928, when steps were 
taken to secure a multilateral treaty of obligatory arbitration for the 
American States.?. Until that time, while the states of this continent often 
had recourse to arbitration for the solution of their differences and had con- 
cluded a number of notable bilateral treaties for peaceful settlement of dis- 
putes, progress toward multilateral arbitration conventions had been ex- 
ceedingly slow. The path was marked by unratified treaties and resolutions, 
not to mention the ill-fated Central American Court of Justice, which after 
some years of precarious existence ended in disaster.’ 

At Havana, an arbitration conference of the American States was con- 
voked for the winter of 1928-1929. A resolution for this purpose was passed 
expressing the desire of the states to ‘“‘condemn war as an instrument of 
national policy in their mutual relations,’ and resolving: 

That the American republics adopt obligatory arbitration as the means 
which they will employ for the pacific solution of their international 
differences of a judicial character.‘ 

! Hereafter mentioned as the Pan American Arbitration Treaty. 

* Report of the Delegates of the United States of America to the Sixth International 
Conference of American States, Washington, 1928, p. 20 et seg. 

3 J. H. Ralston, International Arbitration from Athens to Locarno, 1929, pp. 46, 240-245; 
N.S. Politis, La Justice International, 1924, pp. 139-155. 

‘Report, supra, p. 26, Sec. 1. 
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Notwithstanding such well-sounding phrases, veritable obligatory arbitra- 
tion was not envisaged: important reservations were made, as is evident from 
these words of the resolution: 

. with the minimum exceptions which they may consider indis- 
pensable to safeguard the independence and sovereignty of the States, 
as well as matters of a domestic concern, and to the exclusion also of 
matters involving the interest or referring to the action of a State not a 
party to the convention.5 


Acting in accordance with this Havana resolution, representatives from 20 
out of 21 American Republics (Argentina abstaining), met at Washington, in 
December, 1928, with the codperation of the Government of the United 
States. Between December 10th and January 5th, the delegates succeeded 
in hammering together two notable treaties, a treaty of conciliation and a 
treaty of arbitration. Both of these documents were signed, without reser- 
vation, by the delegates of the United States,® and the treaty of conciliation 
has since been ratified by the United States.’ The arbitration treaty, how- 
ever, is still before that body, and promises to be the object of prolonged and 
intensive deliberation. 

In order to determine whether the United States is to adopt the cause of 
obligatory arbitration, as so many states already have done,’ it will be neces- 
sary to consider carefully certain important problems raised by the present 
arbitration treaty. It is the aim of this article to analyze and discuss these 


questions, the most important of which appear to be the following: (1) the 
interpretation of the reference to “justiciable disputes’”’; (2) the nature of 
domestic questions; (3) the problem of jurisdiction in interpreting the 
treaty; (4) the formation of the compromis. 


I, JUSTICIABLE DISPUTES 


The Pan American Arbitration Treaty contemplates the submission to 
arbitration of justiciable disputes only. In common with the recent United 
States arbitration treaties with France, Germany, and other non-American 
Powers, a justiciable dispute is defined as a difference of an international 
character based on a claim of right made by one party against the other 
under treaty or otherwise, which is juridical in nature by reason of being 
susceptible of decision by the application of the principles of law.? Spe- 
cifically mentioned as examples of juridical questions, the following categories 

’ Ibid., p. 26, Sec. 2. 

* Proceedings of the International Conference of American States on Conciliation and 
Arbitration, 1929, pp. 653 and 675. 

™U.S. Treaty Series No. 780. 

§ The acceptance by Great Britain of the Optional Clause of the Statute of the Permanent 
Court of International Justice is striking proof of the present trend toward obligatory 
arbitration. 

® General Treaty of Inter-American Arbitration, this JourNaL, Supplement, Vol. 23, 
April, 1929, pp. 82-90, Art. 1. 
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of disputes are set out in the treaty: (a) the interpretation of a treaty; (b) 
any question of international law; (c) the existence of any fact which, if 
established, would constitute a breach of an international obligation; (d) the 
nature and extent of the reparation to be made for the breach of an inter- 
national obligation.” 

Just what is meant by the term “‘justiciable disputes” has been a knotty 
problem in international law and has received much attention from the 
jurists. The Institut de Droit International has devoted considerable effort to 
this problem. The Brown-Politis report, presented at the Vienna session in 
1922, with the discussion which it provoked, is sufficient to demonstrate the 
amount of interest which this subject commands among the authorities." 
The question, moreover, is a most important one. The terms ‘“‘legal dis- 
putes,” ‘‘justiciable disputes,”’ or ‘‘juridical differences,” appear more and 
more frequently in important arbitration treaties, particularly since the war, 
and this is due largely to the fact that it is now customary to omit from such 
accords those vague, general exceptions to arbitration which aim to cover 
“national honor” or “vital interests,” and which, therefore, leave to the 


parties much latitude for a unilateral interpretation of their obligations.'* 
The framers of the Pan American Arbitration Treaty did not leave the 
term “‘justiciable disputes” undefined. They proceeded to explain that 
the word meant disputes ‘‘susceptible of decision by the application of the 
principles of law.’ In short they adopted, to meet the difficult problem of 


the nature of a justiciable dispute, a solution which appears to us to be most 
in conformity with reason and with the present stage in the evolution of in- 
ternational society. In order to appreciate the value and significance of the 
solution adopted, it would seem to be necessary to examine the various con- 
ceptions proposed in this matter, which may be divided into three groups: 
(1) the etymological view; (2) the categorical view; (3) the positive 
view. 

(1) The Etymological View. The first and most obvious method of inter- 
preting the phrase “‘justiciable disputes” is to adopt its etymological 
meaning. This treatment will lead to the widest use of arbitration, and is, 
therefore, the most acceptable to those who desire little or no check upon arbi- 
tration. Takeninsuch asense, a justiciable dispute, generally speaking, is one 


10 General Treaty of Inter-American Arbitration, this JouRNAL, Supplement, Vol. 23, 
April, 1929, pp. 82-90, Art. 1. 

1 Institut de Droit International, Annuaire (hereafter referred to as “ Annuaire’’), 1922, 
Vol. 29, p. 23 et seg. 

2 For discussion of the pre-war use of the term “vital interests.” etc., see H. Wehberg, 
“Restrictive Clauses in International Arbitration Treaties,” this JourNAL, 1913, Vol. 7, 
Pp. 308 et seq.; also A. Cavalcanti, “ Restrictive Clauses in International Arbitration Treaties,” 
tbid., 1914, Vol. 8, pp. 726-728. Fora later view, see N. H. Hill, “International Jurisdiction 
and Domestic Questions,’ Southwestern Political and Social Science Quarterly, 1929, Vol. 
10, p. 22. 

8 Article 1. 
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which is ‘proper to be examined in a court of justice,” and therefore in 
international law it might be said to be one which is susceptible of settlement 
by arbitral or judicial proceedings.'® Messrs. Brown and Politis, reporting 
for the Institut de Droit International, incline toward this view when they 
assert that a justiciable dispute is broader than a legal (juridique) one." 
Ralston, when he emphasizes fundamental international law as distinguished 
from its temporary manifestations, is virtually adopting such an interpreta- 
tion.” These men are so impressed with what Garner calls the ‘“‘legal 
core’’ of all disputes,’ that they center their attention upon the claim that 
all disputes are inherently suited to peaceful, impartial solution rather than 
the fact that present judicial or arbitral machinery is more or less inadequate 
for the purpose of securing the end in view, or that a conflict is awakened 
between their proposition and the legitimate requirements of national sov- 
ereignty. Indeed, we submit, it is possible to agree with the Institut de Droit 
International, in the proposition which its efforts have produced, viz., ‘‘ Tous 
les conflits—sont en régle générale—susceptibles d’un réglement judiciaire ou 
d’une solution arbitrale,”’ without feeling that we have come much nearer 
to the settlement of the problem. 

In connection with this etymological view, it is appropriate to notice, in 
passing, the discussions that have arisen over the advisability of recognizing 
an international equity.” This interpretation almost requires the recogni- 
tion of such jurisdiction, for under it the accepted rules of international law 


scarcely cover the wide field of disputes which are alleged to be justiciable. 
Nevertheless, the obvious difficulties and dangers of international equity 
arouse opposition from many critics.” 

(2) The Categorical View. From the authorities who attempt to solve the 


4 Funk and Wagnall’s, New Standard Dictionary, 1923. According to the New English 
Dictionary (Oxford), Vol. 5, 1901, “justiciable’’ means “liable to be tried in a court of 
justice; subject to jurisdiction.” 

1 C. G. Fenwick, ‘‘The Distinction between Legal and Political Questions,’’ American 
Society of International Law Proceedings (hereafter cited as ‘‘Proceedings’’), 1924, p. 45. 

16 Annuatre, supra, p. 26. 

17 Ralston, op. cit., p. 31 et seq.; also his article “How Fundamental International Law Is 
to Be Discovered,’’ American Law Review, 1922, Vol. 56, p. 236 et seq. 

18 J. W. Garner, Proceedings, supra, p. 74. 

19 Annuaire, supra, p. 258. The quotation is a part of the final resolution of the Institut 
on the matter of the classification of justiciable disputes. 

20 See the remarks of H. T. Kingsbury, et al., Proceedings, supra, p. 134 et seq.; Decamps, 
Permanent Court of International Justice, Advisory Committee of Jurists, Procés Verbauz of 
the proceedings of the committee, 1920, pp. 46-48. 

21 P. M. Brown, Proceedings, supra, p. 136. (See also his article ‘The Classification of 
Justiciable Disputes,”’ this JouRNAL, 1922, Vol. 16, p. 256.) This authority asserts that the 
Permanent Court of International Justice should confine itself strictly to matters of law. 
J. B. Scott, tbid., p. 140, thinks that if judges are allowed to decide questions ex aequo et bono, 
a confusion regarding their functions is likely to result. E. A. Jelf, “Justiciable Disputes,” 
Grotius Society Transactions, 1921, Vol. 7, p. 66, says: “No dispute is justiciable in’ which 
the claimant can appeal to nothing but morality.” (Also ibid., 1922, Vol. 8, p. 67.) : 
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problem by accepting the etymological sense of the term ‘‘justiciable,” let us 
turn to those who attempt to classify all disputes into two categories, those 
which are justiciable and those which are not. This mode of approaching 
the problem would involve the Herculean task of examining the nature of 
all disputes, whether individually or by classes. The liberals of this school 
look forward to the day when conflicts now recognized to be political in 
character, by some tour de force of the juridical conscience of mankind, may 
become inherently justiciable.* The conservatives, on the other hand, 
regard international conflicts as already established in more or less rigid and 
concrete classes. In the latter group we naturally find all the old “vital 
interests’? proponents,” as well as the more modern theorists who worry 
about the “‘consent’’ of the sovereign nation, or its objective attitude 
toward some questions—its subjective outlook upon others. Even the 
Institut de Droit International, realizing vaguely the impracticability of its 
etymological theory, tries to reinforce it with lip-service to this subjective- 
objective idea, the results of which are found in its recommendation for 
special procedure in subjective cases.” 

It is inevitable that the categorical view, which involves an examination of 
the character of all disputes, should involve its adherents in the controversial 
question of codification. Very briefly, a few objections to codification are: 
(1) that it would check the natural process of gradual growth of international 
law;?7 (2) that it would entail an almost prohibitive amount of research and 
labor; (3) that it would be almost impossible to persuade the nations to 
adopt a code.?8 

(3) The Positive View. This last suggestion brings us to a third method of 
attacking the problem of interpreting the phrase ‘‘justiciable disputes,’ 
namely, on the basis of positive law. Such a method enables us to turn our 

2 Annuaire, supra, p. 31: “La notion du conflit politique est essentiellement relative. . . . 
Elle est conditionée par les progres de la légalité, comme par la nature des rapports établis entre 
les états en litige.” And see p. 32: “Elle est soustraite a la justice parce qu’il s’agit d’un do- 
maine ou la notion des droits et des devoirs des états n’a pas encore pénétrée.”’ 

*2E. Giraud, ‘‘De la Valeur et des Rapports des Notions de Droit et de Politique dans 
VOrdre International,” Revue Générale de Droit International Publique, 1922, Vol. 29, 

. 502. 
y * Annuaire, supra, p. 25 et seq., esp. p. 34. The test suggested is that justiciable disputes 
be classified according to the degree of objectivity with which a state can regard the several 
problems presented by international law. It is apt to be great when there is a well-estab- 
lished rule on the matter in question, but it is small when the only solution is a compromise 
of interests. 

* Ibid., p. 259. If any state objected to the jurisdiction of the court, the latter was to be 
obliged to uphold, by a three-fourths majority, its right to decide the controversy in question 
before proceeding to examine it upon the merits. 

*6 Ihid., pp. 25 and 30. 

77 F. Gahan, “The Codification of Law,” Grotius Society Transactions, 1922, Vol. 8, 
p. 109 et seq. 

*8 Annuaire, supra, p.25. See also Wehberg’s discussion of the classification attempted at 
the Second Hague Conference, op. cit., p. 311. 
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backs upon the pitfalls of the two preceding systems, and to use the word 
“‘justiciable” as a term of art. Viewed in this light, there seems to be little 
or no difference between it and the word “legal”’ as employed in Article 36 
of the Statute of the Permanent Court of International Justice. What the 
authors of the respective terms seem to have in mind is a classification of dis- 
putes which are susceptible of decision by the application of rules of positive 
international law.2® As already remarked, this is the solution which is indi- 
cated by the Pan American Arbitration Treaty. 

This definition does not leave us free from all of the practical difficulties 
which have been noticed under the preceding ones, yet it is submitted that 
the foundation is more stable, the problem more concrete. We are forced 
neither to declare that all disputes are at present justiciable, a statement 
which for practical purposes we know to be untrue, nor are we obliged to 
preéxamine every class of dispute to see whether or not it is inherently suited 
for arbitral solution. The Institut de Droit International claims that this 
positive view merely puts off the final decision without solving it, and urges 
that it will still be necessary to determine what these international rules of 
positive law really are.2° This we may admit without foregoing our assertion 
that such a problem is far simpler than those presented by the other two in- 
terpretations. ‘To decide whether or not the law covers a given case is one of 
the most elementary functions of a court of law. There has been a typical 
example of such a decision in the Tunis-Morocco Nationality Decrees Case 
where the Permanent Court of International Justice met the difficulty with 
telling effect by using its normal powers.*! 

Westlake was one of the first authorities to acknowledge the positive 
view of international law. He says: “By a legal difference between states, 
one is meant which can be settled by reference to known rules... .”® 
Hyde, in discussing justiciable disputes, states that the decisive test is 
whether the principles of international law are sufficiently broad and well- 
understood to mark clearly the lawfulness or unlawfulness of a nation’s 
conduct.* 


29 J. S. Reeves, “International Society and International Law,” this Journa 1921, Vol. 
15, p. 372, says: ‘‘A justiciable controversy is one in which the external action of a state is 
challenged upon the ground that it does not conform to an established rule of action.” 
Giraud, supra, note 23. R. Y. Hedges, ‘“‘Justiciable Disputes,” this JourRNAL, 1928, Vol. 22, 
pp. 564-565, says: ‘the range of justiciability is determined primarily by the extent to which 
international life may be brought within the legal order.”” J.P. Chamberlain, ‘The Settle- 
ment of Justiciable Disputes by Arbitration and International Courts,”’ Academy of Political 
Science, Proceedings, 1929, Vol. 13, p. 275, also p. 282 et seq. 

© Annuaire, supra, p. 25. 

1 Advisory Opinions, Series B, No. 4. France protested that the question was domestic, 
and, therefore, outside the Council’s jurisdiction; the court decided against the French 
contention. 

#2 J. Westlake, International Law, Ist ed., 1904, Vol. 1, pp. 339-340. 

#C. C. Hyde, International Law Chiefly as Applied and Interpreted by the United 
States, 1922, Vol. 2, p. 113. 
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Of course, many will object that the known rules of international law are 
too few to make it possible for efficient arbitral bodies to limit themselves to 
positive law,** but the validity of the protest is more apparent than real. 
At least two answers may be made to it: First, it is better to be safe and to 
make progress slowly, than to hope by some brilliant piece of legislation 
to reach in a moment the goal to which centuries of effort have not yet 
brought the nations.* Such temporary gain may be swept away in an 
instant by the intransigeance of the great Powers, while every advance that 
is made upon the basis of positive law is so well grounded on the consent of 
international society as to be of enduring value. In spite of the modern 
cry for peace, and the exigencies of effective inter-state codperation, the world 
is not quite ready to abandon the advantages of so-called national sover- 
eignty for unlimited arbitration. Second, according to the positive view, 
the limitations of the positive law are placed only upon courts and similar 
arbitral tribunals, and then only in cases of involuntary, obligatory arbitra- 
tion. Where the parties are willing to submit political questions, the 
Statute of the Permanent Court of International Justice definitely states 
that the court may take jurisdiction.*7 Although the Pan American Arbi- 
tration Treaty is silent on this point, it is unthinkable that its members 
would assert a less liberal view. Moreover, let us not forget that diplomacy, 
mediation, conciliation, and the older forms of arbitration are still available 
(or even compulsory, in some cases) for the solution of political disputes.* 
From these methods, equity is not excluded, nor the right to judge ez 
aequo et bono;® here are means for the creation of new principles to fill 
the gaps of our present international law. In addition, conventions may 
be convoked, from time to time, to create rules for the regulation of new 
interests. 

To aid us in interpreting the term “‘justiciable disputes,’ no matter which 
of the three above-mentioned systems we adopt, two sources of help exist. 
One, already noted, is such a general classification as appears in Article 36 of 
the Statute of the Permanent Court of International Justice, and Article 1 
of the recent Pan American Arbitration Treaty, in which appears the state- 
ment (generally admitted today) that the interpretation of a treaty is a subject 
of judicial settlement.” This fact opens an ever-widening field to the 
scrutiny of arbitration. Another source of information is found in the deci- 
sions of courts empowered to determine the extent of their own jurisdiction, 

*Q. Wright, Proceedings, supra, p. 142; Garner, ibid., p. 74. 

* Hedges, op. cit., p. 565; Jelf, op. cit., p. 69; Gahan, op. cit., p. 109, et seq. 

* Reeves, op. cit., p. 372, says: “the change from a dynamic [political] to a static [legal] 
relationship can come about only gradually and by the agreement of its members. . . .” 

Statute, Art. 38, Sec. 4. 

*® Brown, this JouRNAL, 1922, Vol. 16, p. 259; Hill, op. cit., pp. 30-31. 

** Scott, Proceedings, supra, p. 139; Brown, ibid., p. 136. 

“ Hill, op. cit., p. 23, says: ‘‘It is clear that a dispute involving either international law or a 
treaty is subject to international jurisdiction.” (See also p. 28.) 
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particularly by interpreting the terms ‘‘legal” or “‘justiciable.’’*! Finally, 
with the decline of the “vital interests” exception, it is generally agreed that 
the importance of the interests at stake is not a valid criterion of the term in 
question.” 

Along these lines considerable progress has been made, but without 
weakening our conviction that the positive theory indicated by the framers 
of the Pan American Arbitration Treaty remains the best and most logical 
basis for the further development of international law. 


II. DOMESTIC QUESTIONS 


The treaty under review exempts from the obligation to arbitrate those 
disputes which are of a domestic nature. These differences are defined as 
“‘those which are within the domestic jurisdiction of any of the parties to the 
dispute and are not controlled by international law.” * 

In spite of the growing interest displayed by statesmen in the pacific set- 
tlement of international differences, they have shown far more anxiety 
about protecting the interests of national sovereignty than about broadening 
the scope of arbitration. To avoid sacrificing the political prestige of their 
respective states, they originally resorted to reservations of questions in- 
volving “‘national honor,” “vital interests,’’ and the like, whenever they 
drew up an arbitration treaty. Not infrequently a treaty would contain as 
many as eight of these important reservations, although most of them 
might have been implied from the categories just mentioned.“ 

It was, of course, apparent that under such exceptions a recalcitrant state 
might readily nullify an arbitration treaty, even in perfect good faith, and 
the practical results of this nullification were sadly apparent. In an en- 
deavor to put obligatory arbitration on a firmer footing, without sacrificing a 
proper respect for national interests, the post-war statesmen have made use 
of the term ‘‘domestic dispute,” which appears to be the correct correlative 
of the expression ‘‘justiciable dispute’”’ just discussed.” 

In considering the interpretation of the words ‘“‘domestic dispute,”’ it is 
necessary to avoid (as in the case of justiciable disputes) the errors of the 
etymological and the categorical explanations. This term is used in inter- 
national law as a word of art, with a legal meaning foreign to its ordinary 


’ 


“| As, for example, the Permanent Court of International Justice in the Tunis-Morocco 
Nationality Decrees Case. (Supra, note 31.) 

«2 Hyde, op. cit., Vol. 2, p. 113, says: ‘‘That a dispute between states is justiciable . . . is 
not dependent upon the magnitude of the issue, or upon the attachment of one state to 4 
policy decisive of its conduct.”’ See also Jelf, op. cit., p. 60; and Giraud, op. cit., p. 502. 

* Article 2. 

“ Wehberg, op. cit., pp. 306-307, mentions: constitutional provisions, national honor, 
vital interests, independence, integrity of territory, autonomy, sovereignty, and rights of 
third states. Also, Merignhac, Traité de l’ Arbitrage International, 1895, p. 186 et seq. 

“ J. L. Brierly, ‘Matters of Domestic Jurisdiction,” British Yearbook of International 
Law, 1925, p. 8. 
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connotations. To use Fenwick’s apt definition, domestic disputes are ‘‘all 
questions upon which the members of the international community have not 
agreed to accept the regulation of a principle or rule of law. They are, in 
respect to their objects, the sum total of national interests minus the inter- 
ests governed by international law.’’* Of course, if the method used by the 
Institut de Droit International (its subjective-objective test) should be 
adopted, it is clear that many controversies covered by international law or 
treaties could be taken as domestic questions, with much resultant confu- 
sion.? It is probably to avoid just such a dilemma that the Pan American 
Arbitration Treaty excepts from arbitration only those domestic contro- 
versies that ‘“‘are not controlled by international law,” a modifying phrase 
which, from a strictly legal point of view, is tautological, since legally there 
can be no domestic dispute that ts covered by international law.** 

This fact was made clear by the discussions centering around the use of 
the word “‘domestic”’ in the Covenant of the League of Nations.*® It was 
there employed to exempt certain questions from undue interference by the 
Council, and, since its effect was to reduce the League’s jurisdiction in im- 
portant questions, a correct interpretation of the word was of vital moment. 
Fortunately, a good deal has been done to clarify the problem, not only by 
commentators, including Brierly, Fenwick, and others, but also by decisions 
handed down by the Permanent Court of International Justice. 

The well known Tunis-Morocco Nationality Decrees Case is particularly 


informative.5° Etymologically considered, there can be no clearer example 
of a domestic dispute than one which involves nationality, for it is a primary 
right of a sovereign society to decide upon those who shall constitute its 
membership. However, the court refused to look at the affair from this 
viewpoint. It said: 


The words “‘solely within the domestic jurisdiction’? seem to con- 
template certain matters which, though they may very closely concern 
the interest of more than one state, are not in principle regulated by 
international law. ... It may well happen that in a matter, which, 
like nationality, is not, in principle, regulated by international law, the 
right of a state to use its discretion is, nevertheless, restricted by the 
obligations which it may have undertaken toward other states.™ 


“Fenwick, ‘“‘The Scope of Domestic Questions in International Law,” this JouRNAL, 
1925, Vol. 19, p. 144; Accord: L. Oppenheim, International Law, 4th ed., 1926, Vol. 2, p. 71. 

“' Supra, note 24. For example, although a question of immigration might be covered by 
a treaty, a state might have a subjective view of the problem, and so claim that it was 
domestic. 

“8M. Gonsiorowski, Société des Nations et Probleme de la Paiz, 1927, Vol. 2, p. 376; Sir 
J. F. Williams, ‘‘The Pan American and League of Nations Treaties of Arbitration and 
Conciliation,” British Yearbook of International Law, 1929, p. 17; Brierly, op. cit., p. 10. 

“° Gonsiorowski, op. cit., p. 368 et seq. 

* Brierly, Fenwick, supra, notes 45 and 46; Permanent Court of International Justice 
(hereafter cited as P. C. I. J.), Advisory Opinions, Series B, No. 4. 

" Advisory Opinions, supra, pp. 23-24. 
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It appears, therefore, that the Permanent Court of International Justice 
accepts in practice what is advanced here in theory, viz., the interpretation of 
the word ‘‘domestic”’ on the basis of positive law. The court is not blind 
to the fact that this attitude leaves unprotected a wide field of international 
interests, but, nevertheless, prefers to adhere closely to juridical realities, 
rather than to experiment with principles of equity which international 
society has never accepted. Immigration, armaments, misgovernment 
producing repercussions in other states, treatment of minorities, and many 
other questions wholly or in part uncovered by positive rules, may lead to 
innumerable complications before international society submits them to its 
courts; but this is due to the youth of international law, and not to the 
positive approach to the problem. 

Is it possible that there exists between justiciable and domestic disputes a 
‘“‘middle ground ’’—a field that is covered by neither term?® If the posi- 
tive theory of justiciable and domestic disputes is accepted, such a concep- 
tion (especially in the Pan American Arbitration Treaty, where both jus- 
ticiable and domestic disputes are mentioned) becomes relatively academic, 
for a court would not be able to invade this ‘“‘middle ground.” Since, 
by hypothesis, the middle ground is not covered by international law (for it 
does not include justiciable disputes, and only those matters are covered by 
international law which are also justiciable), the court could not claim to 
have jurisdiction over it. The great danger would be that some persons 
might imagine that the domestic field proper could never be brought within 
the reach of international law. Such an attitude undoubtedly is unfortu- 
nate, but it seems improbable that it would persist in the face of the plain 
meaning of Article 2 of the treaty, and the constant increase in positive rules 
through bilateral agreements, conventions, etc.** Moreover, even if the 
positive view of justiciable disputes is excluded, we can fall back upon the 
positive view of domestic matters which arises out of its use (without corre- 
lative term) in the Covenant of the League of Nations, and hence is sup- 
ported by independent evidence. 

An excellent argument for the acceptance of the positive view is its suprem- 
acy in practical application. Any other conception would lead inevitably to 
gaps between justiciable and domestic disputes, such as that represented by 
the ‘‘middle ground” theory. Worse still it leads to overlapping as, for 
example, in the case of a dispute over an international agreement for the 
return of freight cars, justiciable because based on the provisions of a treaty, 
which suddenly becomes domestic, it is claimed, because of the outbreak of 
war. As a result the arbitral judges must be careful students of current 


* Brierly, op. cit., p. 9, discusses the possible existence of a type of problem which is not 
inherently domestic, yet which is not covered by positive international law. Such prob- 
lems, if any, would compose the ‘‘middle ground.” 

3 Giraud, op. cit., p. 502; Hedges, op. cit., p. 563. 

 Gonsiorowski, op. cit., p. 368 et seg.; Brierly, op. cit., pp. 8-19. 
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events in order to dismiss a case, for want of jurisdiction, on Tuesday, over 
which they properly took jurisdiction the preceding Monday.® Such an 
anomalous situation is bound to lead us back to an acceptance of the com- 
mon sense conception of two mutually exclusive but extremely elastic cate- 
gories, which together cover the whole field of international interests. 
Brierly, discussing this idea, says: 


Thus the view suggested is that international law can adopt only one 
of two alternatives toward any action by a state out of which an inter- 
national dispute has arisen; it may say that the action in question falls 
under some rule of law by which its legitimacy ought to be tested; or it 
may say that no rule of law is applicable, and this, it is submitted, is 
equivalent to saying that the matter is one which it leaves solely within 
the domestic jurisdiction of the state concerned.® 


At present, international law does not claim to extend to a multitude of 
questions, among which are naturalization, tariffs, etc., that accordingly 
remain to be regulated by the state, and are properly considered domestic 
questions. On other matters the law is uncertain, e.g., the right of a state 
to exclude certain classes of immigrants while admitting others.’ But to 
say that it is uncertain is ordinarily to say, in effect, that there is at present 
no rule of international law on the subject; hence the state remains the sole 
judge of it, whether the matter be one of internal regulation, or of foreign 
affairs. The need today would seem to be, not so much an improvement of 
international machinery for the settlement of disputes, although this 
matter is of first importance, as progress in extending the jurisdiction of 
international law. The League of Nations, the Permanent Court of Inter- 
national Justice, and the various courts set up by arbitration treaties are 
probably adequate for handling those cases where international law does 
apply. A real forward movement would seem to lie in the further develop- 
ment of international law, as already suggested, both by court decisions and 
by conventions among the states. 

Our opinion concerning the definition of domestic questions written into 
the present treaty is similar to our view of its definition of justiciable dis- 
putes. Both seem to represent the best possible solution of these difficult 
problems, particularly if, as practical jurists, we consider their significance 


% The dangers inherent in such gaps are evident. States could evade the obligation to 
arbitrate merely by claiming that the dispute lay within some sacrosanct zone. The positive 
view would lessen this danger by compelling the state in each instance, in order to make good 
its position, to prove the absence of a rule of international law to cover the case. It must be 
admitted, however, that even if the positive conception be accepted, so long as no impartial 
body is provided to settle the preliminary question of jurisdiction, a signatory state, being 
final judge in its own cause in this matter (infra), may too readily find a loophole. The Pan 
American Arbitration Treaty, of course, contains no express provision for this matter. 

* Brierly, op. cit., pp. 10-11. 

* Fenwick, ‘The Elimination of Loopholes in Arbitration Treaties,” this JouRNAL, 1927, 
Vol. 21, p. 502. 


458 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


in relation to the present tendencies in international society. At the same 
time, the absence of any impartial body empowered to decide whether a 
dispute is justiciable or not, or domestic or not, constitutes a vital defect 
which may, unfortunately, compromise solutions of these problems which 
otherwise might be wholly satisfactory. 


III. JURISDICTION 


A very practical question remains to be considered, no matter what inter- 
pretation of justiciable and domestic disputes is accepted, viz., “Who is to 
decide whether a given controversy falls within one class or the other?” It 
is not in this treaty alone that the difficulty arises, for most attempts to secure 
the peaceful settlement of international disputes have suffered from this 
lack of adequate machinery for determining jurisdiction. Nevertheless, in 
spite of the growing objection to the spectacle of a nation acting as sole 
judge in its own cause, and in spite of the remedies which have been adopted 
(by the League of Nations and the Permanent Court of International 
Justice, for example), the international community still lags far behind 
municipal society, where jurisdiction is disposed of by the ordinary courts 
in the normal discharge of their ordinary functions. 

Due to the incomparably greater development of municipal law, it has 
become a matter of course for individuals to submit to a court for decision 
not only their disputes proper, but the question of whether or not the con- 
troversy may be settled by judicial methods. Discounting, then, a possible 
conflict between two or more municipal courts (a matter which is foreign to 
the present discussion), we may agree with Harriman when he says that in 
municipal affairs the question is not so much whether a court has jurisdic- 
tion, as it is whether the plaintiff has a cause of action.** In other words, 
jurisdiction is almost automatically assumed by one municipal court or 
another. Of course, this condition is one of the greatest factors in the 
peaceful settlement of individual disputes. 

Why has it not been developed in the case of international controversies? 
In the first place, as already intimated, modern arbitration, dating its rise 
from the Jay Treaty of 1794, has only a background of less than a century 
and a half in comparison with the numerous centuries of uninterrupted 
growth enjoyed by the civil and the common law. In the second place, the 
individual has become increasingly subject to the state and to the organs of 
its government, whereas the state is just commencing to endure the restraint 
of international checks upon its vaunted sovereignty. In the third place, 
the state feels, rightly or not, that an uncontrolled grant of jurisdiction to 
a court would draw international attention to its private affairs in such a 
way as to stir dormant hostility among the nations, even when the court 
decides that there is no cause of action against it. Finally, the state has not 


58 Harriman, Proceedings, supra, p. 71. 
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been able to rely, until recently, upon a permanent non-partisan court— 
another fact which has kept alive its distrust of arbitration. 

In the face of this lack of a general rule for solving the jurisdictional prob- 
lem, it is unfortunate that neither the Pan American Arbitration Treaty, nor 
other recent pacts negotiated by the United States,®® include any provisions 
for its settlement. Such a state of affairs impresses the advocate of the 
Permanent Court of International Justice with the necessity of our joining 
that organization, and adhering to the Optional Clause, which is specific on 
the subject in question.*® Professor Hudson, for example, points out the 
difficulties of the United States’ position in failing to take advantage of the 
new machinery set up at The Hague. 

According to the Statute,” the nations signing the Optional Clause ‘“‘de- 
clare that they recognize as compulsory, ipso facto, and without special 
agreement in relation to any other member or state accepting the 
same obligation, the jurisdiction of the court in all or any of certain 
classes of legal disputes. ... In the event of a dispute as to whether 
the court has jurisdiction, the matter shall be settled by the decision of the 
court.”’ 

In respect to the problem of obligatory arbitration, therefore, the Statute 
of the Court seems to have at least three advantages over the Pan American 
Arbitration Treaty: (1) it provides for a stable established tribunal; (2) it 
provides for the handling of the compromis by ordinary judicial methods 
(see infra); (3) it provides a non-partisan umpire to decide the question of 
jurisdiction within the limits of Article 36. 

It may be true that to invest a court with such wide powers as those just 
noticed is likely to give rise to grave dangers, both for the court itself and for 
the parties involved in a controversial question. E.M. Borchard, discussing 
the similar difficulties presented by the General Pact for the Renunciation of 
War (hereinafter mentioned as the Paris Pact), fears that an attempt to 
undertake the task of interpreting it would awaken such animosities as 
would prove disastrous to the very existence of any tribunal.“ The fate of 
the Central American Court, when it attempted to solve a delicate problem, 
affords evidence for his position. Others fear that a court would not dare 
to be impartial in a grave crisis where nations of the first class were involved. 
History, however, shows that through courage and tact a tribunal can prove 
its worth in difficult circumstances. The United States Supreme Court in 
its infancy did not hesitate to assume jurisdiction when it thought proper, 

‘° F.g., the arbitration treaty between the United States and France, which is typical of 
the so-called “Kellogg Treaties.” U.S. Treaty Series, No. 785. 

°P.C. 1. J. Statute, Art. 36. 

y a “The New Arbitration Treaty with France,” this JourNAL, 1928, Vol. 22, 
Dp. 

* Article 36. 68 Ttalics ours. 


“E. M. Borchard, The World Tomorrow, 1929, Vol. 12, p. 441. 
“ Supra, note 3. 66 Cohens v. Virginia, 6 Wheat. 264. 
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nor to refuse it in contrary circumstances.*7 The Permanent Court of Inter- 
national Justice, although confronted with a far more difficult task, has al- 
ready shown a disposition to follow the example set by the Supreme Court. 
In the Tunis-Morocco Nationality Dispute®* and in the Chorzow Factory 
Case,®® for example, it did not hesitate to decide controversies between 
major Powers in a dispassionate manner, and with a judicial outlook. 

Having noticed how the Permanent Court of International Justice has 
been or might be used to fill in the gaps of arbitration treaties, let us con- 
sider the Pan American Arbitration Treaty as it stands, unaided by a per- 
manent tribunal. As we have seen, it provides for submission to arbitration 
of all disputes of an international character arising by virtue of a claim of 
right, under a treaty or otherwise, which are judicial in their nature by reason 
of their being susceptible of decision by the application of international 
law.7° It then proceeds to except domestic disputes and controversies in- 
volving the interests of non-signatory third parties.” Certain of the ad- 
hering Powers made further reservations.”* Who is to decide when these 
reservations apply? There are at least three alternatives other than the 
possible use, already discussed, of the Permanent Court of International 
Justice. 

(1) It has been suggested that the matter of jurisdiction, which involves 
the interpretation of reservations, is itself a question for arbitration.” 
This is a possible solution, but several objections to its validity may be 
suggested. In the first place, such a secondary arbitration greatly adds to 
the cumbersome character of international procedure (which in the case of 
the initial dispute is complicated enough), and may lead to tertiary arbitra- 
tion involving still further delays. If nations are to arbitrate the question of 
whether they are to arbitrate or not, why not an arbitration to decide whether 
they are obliged to arbitrate the question of whether or not arbitration is 
required by the treaty? For example, suppose Salvador wishes to arbitrate 
with Nicaragua a dispute over a lease by the latter to Japan of a naval base 
on the Gulf of Fonseca. Nicaragua refuses to do so on the ground that the 
controversy involves a non-signatory third party. Salvador denies that the 
“third party reservation” applies, and suggests that the point be left to 
arbitration. Nicaragua replies that the interpretation of reservations is a 
domestic question, but is willing to arbitrate its position. The implications 
of this demonstration speak for themselves. 

The first objection naturally leads us to the consideration of another 
difficulty, which is likewise of a practical nature. The Pan American Arbi- 
tration Treaty makes no concrete provisions for the settlement of contro- 
versies involving jurisdiction; therefore, at best, they can rest upon no higher 


67 Marbury v. Madison, 1 Cranch, 137. 68 Advisory Opinions, Series B, No. 4. 
69 P. C. I. J. Decisions, Series A, No. 8. 70 Article 1. 
7 Article 2. 7a Supra, note 6, p. 670 et seq. 


72 Williams, op. cit., p. 18; Hill, op. cit., p. 27. 
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sanctions than other disputes alleged to be justiciable.” Now, by hypothe- 
sis, arbitration in a given primary dispute is resisted by one of the parties on 
the ground that it falls within the reservations of the treaty. Why will the 
state submit to secondary arbitration in these circumstances? Of course, it 
is possible that the party in question would still be open to persuasion upon 
the jurisdictional issue, and so would submit to arbitration on that point; 
however, it is far more usual for a state, convinced in the primary case, to 
adopt an intransigent attitude toward the whole affair. If this turns out to 
be the fact, there is, as we have noticed, nothing stronger than public 
opinion to require the secondary arbitration. 

The final objection is based on the claim that the problem of jurisdiction 
rests simply upon the interpretation of a treaty, namely, the Pan American 
Arbitration Treaty itself, and, therefore, falls under the scope of its provi- 
sions. Now it has been admitted already that matters of domestic jurisdic- 
tion can be, and are, transferred from such a realm to that of international 
law by means of a treaty; but it is submitted that the given treaty must be 
made with this concrete problem in view of the parties, who by common 
consent agree to abandon their former right of domestic determination. 
The Permanent Court of International Justice, discussing a similar situa- 
tion, recognized the fact that the bare claim of an international engagement 
is not sufficient to remove a dispute from the protection of a reservation.” 
To accomplish this, the treaty must present prima facie evidence that the 
parties intended such a result. 

Is this the case with secondary arbitration? Have we here a valid inter- 
national contract which takes the problem out of the hands of the parties? 
The opinion of the United States in an analogous situation, as evinced by a 
note sent to the proposed signers of the Paris Pact, should be valuable in 
studying the problem. That document was as silent as the Pan American 
Arbitration Treaty upon the question of interpretation, yet in referring to it 
the Secretary of State did not hesitate to assert that each nation “and it 
alone is competent to decide whether circumstances require recourse to war 
in self-defense,” 7 which was the fundamental ambiguity in the Paris Pact. 
Unfortunately, we can quote no similar pronouncement relative to the treaty 
in hand, but the quotation given indicates an obvious and persuasive state of 
fact, namely, that neither instrument has provided expressly for self-inter- 
pretation, and, therefore, that the parties have made no express agreement 
for delegating this power to an external authority.” 

%In other words, the dispute over jurisdiction could at most be considered one of the 
ordinary justiciable questions of which the court might take jurisdiction because it required 
the interpretation of a treaty, viz., the Pan American Arbitration Treaty itself, as explained 
infra. 7 Advisory Opinions, Series B, No. 4, p. 26. 

® See discussion of this quotation in The World Tomorrow, 1929, Vol. 12, p. 387. 

"® Of course the Paris Pact contains no provision for arbitration, but that fact is not de- 


cisive, since, as we have shown, the general provision for arbitration in the Pan American 
Arbitration Treaty is of no weight in this matter. 
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Having indicated that there is no express contract in the Pan American 
Arbitration Treaty for secondary arbitration, can we discover an implied 
contract to this effect? The thought is tempting. The purpose of the 
treaty being judicial settlement, the fact that reservations exist, and that no 
special machinery is provided for their interpretation, lead us to simplify 
matters by submitting this problem with others to the ordinary procedure 
established by the treaty. It is true that a court by specific agreement 
may be given the power of interpreting the document which created it. 
For example, the Supreme Court of the United States’? and the Permanent 
Court of International Justice’® have this power, but it is given directly and 
not by implication. Even in the comparatively clear case of the former, its 
prerogative was not established conclusively without a great deal of opposi- 
tion on the part of the court’s enemies. Hence it is submitted that some 
sort of concrete provision is needed to create the anomalous situation of the 
river rising above its souree—the court above its constitution. This fact is 
recognized by Murdock, who calls to our attention the absence from the 
Pan American Arbitration Treaty of a provision similar to that of the Op- 
tional Clause, and says that “this omission would seem to fail specifically 
to confer upon the tribunal the right to determine whether or not a question 
is of a political-domestic or international-juridical nature.’”’7° Therefore, as 
it appears that the power of determining its jurisdiction is not normally 
given to an international court by implication of the document which estab- 
lishes it, and that no special provision for so doing has been included in this 
treaty, we submit that the burden of proving the existence of such a power 
lies upon those who would allege the implied contract. To do so they must 
show the intent of the parties to grant this faculty to the court—a suff- 
ciently difficult task, since none of the commentators establish its historicity. 

(2) Instead of attempting to establish a right of secondary arbitration, it 
might be possible to claim for the primary tribunal all the jurisdictional 
powers which a municipal court would have, viz., the right to determine the 
preliminary question as an incident of the principal issue. Again, the ob- 
jection is that this system, however efficient it might be, has not been men- 
tioned in the treaty. When it comes to implying such a right, we are faced 
a fortiori with the same difficulties as in section one. 

(3) The remaining solution is that the question of jurisdiction be left to 
the parties. Such an idea is contrary to all our theories of municipal justice, 
and not unnaturally awakens the criticism of the internationalists. Garner, 
speaking of the Paris Pact, asserts that the old notion that each state is, in 
the final analysis, the sole judge of its international obligations, has been 
abandoned definitely, and wants the Permanent Court of International 


7 Constitution of the United States, Art. 3, Sec. 2; Marbury v. Madison, supra. 


78 Statute, Art. 36. 
79 J. O. Murdock, “Arbitration and Conciliation in Pan America,” this JounNAL, 1929, 
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Justice to handle the problem.®® Angell points out that for a nation to 
reserve the right of self-defense is to give it the power not only to judge its 
own rights, but those of others as well.*' Garner admits that ‘‘ The principle 
that each state shall be sole and exclusive judge of the expediency of policies 
which are purely and admittedly domestic is sound,” but that grave difficul- 
ties may arise as to what is purely domestic. He points out, as we also have 
endeavored to show, that recent United States treaties provide no solution 
for the difficulties, and that the results may be serious. ‘‘It is easily con- 
ceivable,” he says, ‘‘in the absence of a common judge, that either party 
. may claim that the dispute is one involving a domestic policy, and from 
its decision there is no appeal.”” He thinks that the inclusion of the Monroe 
Doctrine in certain United States treaties shows a disposition to leave 
America as the sole judge in a large class of controversies. At another point, 
he warns of the danger of leaving the third party clauses to interested 
interpretation.® 
Now all these objections may be readily admitted, together with the funda- 
mental dislike of seeing any party, be it man or nation, a judge in its own 
cause. Nevertheless, it is a fact that, barring such supplementary agree- 
ments as mutual adherence to the Optional Clause of the Permanent Court 
of International Justice, or special treaties on the subject inter se, the indi- 
vidual parties to the treaty are the sole judges of such general reservations as 
bind all, and of such particular reservations as involve them individually. 


IV. THE COMPROMIS 


Having examined the problem of jurisdiction from an international point 
of view, with the resulting decision that the individual state is the judge in 
such matters, it now becomes important to decide which particular organ of 
a state’s government is charged with the important task of drawing up and 
approving the compromis. Especially important is the case of the United 
States, where the principle of a jealous separation of powers makes the 
question peculiarly difficult. This difficulty is not obviated by the fact that 
constitutional lawyers, always alert for nice points concerning the organiza- 
tion of our government, have so thoroughly examined the subject that the 
present survey will be rather a brief digest of their views than an independent 
contribution to the subject. 

It is well known that the Constitution confers on the President a wide 
discretion in regard to the conduct of foreign relations.** In part, his pow- 
ers are checked by the definite provision of the treaty clause,™ but, as not all 
international compacts are treaties,*® the clause does not curtail the ex- 


*° Garner, The World Tomorrow, 1929, Vol. 12, p. 441. 

= N. Angell, ibid., p. 442. 82 Garner, this JouRNAL, 1929, Vol. 23, p. 598. 

® Art. 2, Sec. 1. & Art. 2, Sec. 2. 

* W.W. Willoughby, The Constitutional Law of the United States, 2nd ed., 1929, Vol. 1, 
p. 537, says: “Not all agreements entered into by the United States with foreign powers are 
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ecutive’s right to negotiate many subsidiary agreements with foreign 
nations. 

The simplest category of informal arrangements is comprised of those 
made in pursuance of general authority granted by an act of Congress.™ 
Employed at an early date in our history by President Jefferson under the 
Embargo Act, these arrangements were unquestionably validated many 
years later when their use on another occasion was upheld by the important 
decision in Field v. Clark.87 The latter case involved customs revisions of 
international importance made by the President by authority of the Tariff 
Act of 1890, yet the Supreme Court held that the act was not a delegation of 
legislative power, nor an attempt to side-step the provisions of the treaty- 
making clause. Others whose validity was almost equally obvious were the 
agreements made by the executive with certain Indian tribes after Congress 
had declared that they were not of sufficient dignity to be treated as foreign 
nations.** It would be absurd to regard such arrangements as requiring the 
cumbersome machinery of the treaty-making clause. 

When, together with his general executive power, the President’s duties as 
commander-in-chief of the Army and Navy are considered, it is not difficult 
to understand other examples of informal arrangements which are properly 
made by him without consulting the Senate. Such are military protocols, 
preliminary agreements for treaties, and modi vivendi, in which arrangements 
the time element is so important that it is necessary to conclude them on the 
spot, leaving more formal arrangements until a later date.*® Instances of 
the use of this power are the protocols at the end of the Spanish War and 
following the Boxer troubles. Even more striking are agreements negotiated 
by the President alone, such as those with Mexico for the pursuit of Indians 
across the border, or with Great Britain for the reduction of naval forces on 
the Great Lakes. 

Last, in this brief summary, may be mentioned agreements based solely 
on the President’s control, as chief executive, over foreign relations.” 
Among them are claims of United States citizens against foreign nations, 
which are frequently settled without any reference to the Senate.” Still 
more important are negotiations effected by means of identic notes which 
have regulated such major problems as Japanese immigration and the Open 


held to be treaties in the sense in which that term is used in the treaty clause of the Consti- 
tution.” 

8 Q. Wright, The Control of American Foreign Relations, 1922, p. 236; E. S. Corwin, The 
President’s Control of Foreign Relations, 1917, p. 116 et seq. 

87 143 U. S. 649; Murdock, op. cit., pp. 286-287. 

88 J. B. Moore, ‘‘ Treaties and Executive Agreements,”’ Political Science Quarterly, 1905, 
Vol. 20, p. 396. 

89 Willoughby, op. cit., pp. 539-540; C. K. Burdick, The Law of the American Constitu- 
tion, Its Origin and Development, 1922, p. 78. 

90 Willoughby, op. cit., p. 539; Corwin, op. cit., pp. 117-118. 

% Wright, op. cit., p. 237. % Willoughby, op. cit., p. 543. 
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Door policy.** These various examples of a power exercised by the Presi- 
dent from the beginning of the republic should leave us with two very 
definite conceptions. 

(1) In spite of doubts in the Constitutional Convention as to which 
branch of the government should exercise it, the power to deal with foreign 
relations is primarily an executive function. This view was held by Hamil- 
ton,“ who, together with Jay, suggests, in the Federalist, the proper relation 
between the legislative and executive branches of a government.” 

The Senate in consenting to true treaties may go so far as to accept them 
subject to amendments,® but even so it is acting as a check on the President 
rather than as an initiating body. Any other method of dealing with 
subsidiary negotiations would reduce the secrecy and dispatch necessary to 
their conduct. 

(2) As has been said before, not all international agreements are treaties; 
this point, if no other, should be established by the various instances of inde- 
pendent action taken by the President, which have been sketched above. 
The executive has claimed sole power in many cases, and his contention has 
been supported not only by decisions and dicta of the Supreme Court,” but 
by Congress itself when it has made general laws with provisions for execu- 
tive administration of details. Finally, common sense, based on practical 
experience, shows that the State Department alone is capable of dealing with 
the multifarious subordinate problems presented by the needs for interna- 
tional intercourse, which, if they were obliged to await legislative action 
(especially when a tariff act is pending), would become antiquated before 
passage. Therefore, the word ‘‘treaty”’ as used in the Constitution must be 
strictly construed so as to include only those international agreements which 
are of major importance in defining our relations with foreign Powers. 

How do these general statements affect the compromis or the Pan American 
Arbitration Treaty? Their applicability rests upon the fact that the word- 
ing of the treaty refers to the compromis as “‘a special agreement,” ** thus indi- 
cating (and indeed Mr. Hughes, the chief American delegate, appears to 
support this indication),®® that the Senate is to have no part in ratifying it. 
Now the omission of the Senate from general arbitration treaties has caused 
trouble before. It should be unnecessary to do more than mention the 
difficulties which Roosevelt encountered in placing the Hay treaties before 
the Senate, or the corresponding misfortunes of his successors. Enough to 
say that the Senate, not unnaturally stung by the aggressive encroachments 
of Roosevelt, set a precedent dangerous to the future of all general arbitra- 


*® Wright, op. cit., p. 243. 

“See discussion of Hamilton’s position in Corwin, op. cit., p. 7 et seq. 

*® The Federalist, Nos. 46 and 75. 

* Corwin, op. cit., p. 92; Wright, op. cit., p. 253. 

” Field ». Clark, 143 U. S. 649; B. Altman »v. U. S., 224 U. S. 583. 98 Article 4. 
* C. E. Hughes, ‘Pan American Peace,” Yale Review, Summer 1929, p. 657. 
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tion treaties by insisting on having a hand in the formation of each separate 
compromis.!°° It becomes important, therefore, to decide just what is the 
nature of this “‘special agreement,” and how it should be dealt with by the 
Senate when it comes to examine the Pan American Arbitration Treaty. 

Murdock, writing in this JouRNAL, recognizes two different views of the 
compromis: according to the first, it is ‘an executive arrangement of details” ; 
according to the second, it is an independent treaty. ‘‘This latter view,” he 
says, ‘would find legal support if the compromis were not prepared pursuant 
to a general arbitration treaty. In the absence of a general arbitration 
treaty, there being no binding international agreement to arbitrate, each 
arbitral arrangement ordinarily constitutes an independent agreement.” 
In other words, the two views are not at all times mutually exclusive, but 
may be adopted in the alternative, depending upon the attendant circum- 
stances. The reason is obvious: where there is no general arbitration 
treaty, the more vital problems, such as the type of questions to be con- 
sidered and the court which is to decide them, are apt to be left to the com- 
promis or clause compromissoire,!™ and it is the positive duty of the Senate to 
advise the executive with regard to them. When, however, a general 
treaty, similar to the one which we are considering, is ratified, the process 
secures in advance of the special case the requisite advice of the Senate, as 
well as its consent to the more important aspects of arbitration.’ 

We have already shown that the Pan American Arbitration Treaty defines 
the type of question to be submitted to international justice, and that the 
United States is expressly protected from having its domestic problems sub- 
mitted to any examination. Furthermore, the Monroe Doctrine is doubly 
defended by the reservation of domestic disputes and the “third party” 
exception.’ It is patent on the face of the treaty that adequate provisions 
for selecting the court are made.’ What then, remains to be done by the 
Senate, as guardian of the rights of the American citizen and of the several 
United States? Is it to follow an Under-Secretary of State as he grubs 
about for the petty factual details of a given case, or some other technical 
procedure? Surely not! The Senate might equally well attempt to follow 
the endless phases of the ordinary laws which it helps to pass, or the treaties 
to which it consents, yet in such matters it unhesitatingly recognizes the 
constitutional functions of the executive, or the judiciary, reserving its 
efforts for the matters which are strictly within the scope of its duties. 


100 W, T. Stone, Foreign Policy Association, Information Service, 1929, Vol. 5, pp. 322-323. 

101 Murdock, op. cit., pp. 285-286. 

102 Ralston, International Arbitration from Athens to Locarno, 1929, Sec. 33; also p. 49. 

103 Hughes, op. cits, p. 657, says: ‘‘it has been sought by the present treaty to limit this 
agreement to mere matters of detail . . .” 

1% Hughes, ibid.; Article 2 of the treaty excepts from jurisdiction disputes which affect 
the interest or refer to the action of a state not a party tothetreaty. Williams, op. cit., p. 17, 
says: ‘‘ This reservation is in fact intended not to protect third States, but to safeguard the 


Monroe Doctrine.” 10 Article 3. 
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In the case of the Pan American Arbitration Treaty, the matter of the 
compromis is far clearer than it was in regard to the Taft treaties.'‘% There, 
the Senate’s constitutional argument may have been “untenable”’ (as Taft 
asserts), but it was strengthened by a not unnatural fear of seeing the 
compromis drawn up by a predominantly alien commission.'!*? Here, on the 
contrary, the task is to be performed by the executive department of the 
United States without foreign interference ;1°* therefore the 1911 precedent is 
not altogether applicable to the Pan American Treaty. 

After these considerations, it is something of an anti-climax to discuss the 
suggestion that the Senate would feel itself under a moral obligation to ratify 
each compromis, but wishes to do so as a mere matter of procedure. Dis- 
missing with a word the fact that such a system would immensely increase 
the already cumbersome process of arbitration, let us assert unhesitatingly 
that the Senate should not claim so empty an honor. Far from increasing 
the prestige of that body, such an unnecessary attitude toward its preroga- 
tives would tend to attract the just rebuke of the nation. Asa last means of 
saving the treaty, the suggestion might be accepted, but it is unworthy of the 
great traditions of our Senate. Moreover, the provision that after three 
months the compromis shall be formulated by the court (unless eventually 
deleted), would make the Senate’s participation in its ratification still more 
illusory, amounting often to a mere suspensive veto." 

W. T. Stone, on the other hand, finds an important precedent in the fact 
that the recent liquor treaties with European Powers made no provision for 
submitting the compromis to the Senate." Citing the recent Alone” 
case, involving the sinking of a Canadian vessel in the Gulf of Mexico by the 
United States Coast Guard, he emphasizes that the compromis was prepared 
by the State Department without consulting the Senate. Although we may 
admit the importance of the case, it is well to consider that the treaty in 
question provided only for the arbitration of “‘claims”’ for compensation due 
to a failure to observe the restrictions of the treaty,!! and that (as has been 
mentioned), the executive has always enjoyed a very wide freedom of action 
in claims cases. So definitely are these questions earmarked as ‘claims,’ 
that the treaty provided for their submission to the ordinary United States- 
British claims procedure in case the special commission, established by the 


1% Murdock, op. cit., p. 288, says: ‘‘The treaties which ex-President Taft was discussing 
probably conferred broader jurisdictional powers on the tribunal than does the arbitration 
treaty signed at the recent conference.” 

107 W. H. Taft, The Presidency, 1916, p. 102 et seq. 

108 Unless, of course, we delayed the matter, thus giving the arbitral tribunal the right to 
draft the compromis. (Art. 4.) 

109 Stone, op. cit., p. 323. 

10 Art. 4, par. 2. 

Stone, op. cit., p. 324. 

. 120, S. Statutes at Large, 1925, Vol. 43, Part 2, p. 1761; this JournaL Supplement, 1924, 
fol. 18, p. 127. 
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treaty, cannot settle them." Apparently, therefore, we have no absolute 
precedents, either in United States Federal decisions or political practice; 
thus we shall have to adopt that bane of every lawyer, ‘‘a decision of the 
problem upon its merits, according to right and justice.’’ Of course, we are 
not precluded from using the general considerations and practice in anal- 
ogous situations developed in the earlier part of our survey, all of which 
should be most instructive. 

The provisions in the Pan American Arbitration Treaty, which leave the 
compromis in the hands of the President, would seem to be extremely wise 
and beneficial. In fact to those who accept the principle of effective obliga- 
tory arbitration, this plan appears to be essential. To insist that for each 
case the Senate must pass upon the compromis is in effect to deprive the 
treaty of its obligatory features. It would nullify our many professions of 
adherence to obligatory international justice. The fact is that in the entire 
world we stand practically alone in putting such provisions in our treaties. 
Of sixty treaties of arbitration registered with the League of Nations, only 
two require the submission of the compromis to a legislative body."4 To 
both of these treaties the United States is a party. When President Roose- 
velt withdrew from the Senate the Hay arbitation treaties, to which the 
Senate had added an amendment of this nature, he said: 


I think that this amendment makes the treaties shams, and my pres- 
ent impression is that we had better abandon the whole business rather 
than give the impression of trickiness and insincerity which would be 
produced by solemnly promulgating a sham.'5 


The same opinion was voiced by President Taft in a similar situation,'® 
and Mr. Hughes, in a recent article, adopted the same point of view: 


. . . broad provisions for the compromis, or the special agreement for 
each particular submission to arbitration, would render a treaty for 
obligatory arbitration illusory, so easy would it be to defeat the sub- 
mission by the failure to make the special agreement in the prescribed 


manner.!!? 


Referring to the Washington Arbitration Conference, Mr. Hughes wrote that 
the ‘‘insistence on a plan of that sort would have been fatal to the con- 
ference and would have been regarded as evincing a desire to provide for 
obligatory arbitration merely in form while rejecting it in fact.’ 8 

These quotations speak for themselves. The compromis provision con- 
tained in the Pan American Arbitration Treaty is not only most expedient; 
it might almost be said that it is absolutely essential if the treaty is to give us 
effective obligatory arbitration. 


3 Article 4 of the treaty, loc. cit. 1i4 Murdock, op. cit., p. 285. 
416 Correspondence of Theodore Roosevelt and Henry Cabot Lodge, 1925, Vol. 2, p. 111. 
16 Taft, op. cit., p. 102 et seg. 7 Hughes, op. cit., p. 657. 


118 Hughes, ibid. 
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CLAUSES RELATING TO REFERENCE OF DISPUTES 
IN OBLIGATORY ARBITRATION TREATIES 


By Rosert R. WILson 
Professor of Political Science, Duke University 


The shaping of agreements which are to impose new obligations upon 
states requires regard for political experience as well as high technical skill. 
The record of past effort seems to show that this is particularly true of treaties 
for pacific settlement. Among the problems incident to the construction of 
treaties for the arbitral settlement of future disputes, perhaps none is more 
central than that of the form in which the right actually to initiate arbitral 
proceedings is set forth. It is obvious that academic schemes which would 
disregard the dignity of public entities and suddenly abolish the distinction 
between states and individuals as parties litigant, leave much to be desired. 
On the other hand, the object of a treaty may be defeated by subtle preserva- 
tives of the full freedom of action by the parties, or by what has been called a 
“misguided passion for juristic definition’! on the part of draftsmen. It 
has long been recognized that unless the part of a general agreement covering 
the method of referring disputes is adequate, a strict construction of the 
instrument may leave it little more than the expression of a noble wish. 
Evasion or frank disregard may easily follow. 

The second article of the Pact for the Renunciation of War as an Instru- 
ment of National Policy embodies “‘a pledge, positive and comprehensive.’’? 
If action under this article is to usher in a period of making arbitration 
treaties of a type which President Taft once referred to as ‘‘something that 
really binds somebody,’’’ it seems likely that the problem of constructing 
such agreements will increasingly demand attention. In the matter of 


1 Lauterpacht, ‘“‘The British Reservations to the Optional Clause,” Economica, No. 29 
(June, 1930), p. 142. 

*Charles Evans Hughes, “Pan American Peace,” Yale Review, Vol. XVIII, No. 4 
(June, 1929), p. 646. 

But that “the Paris Pact . . . is far from complete from the standpoint of the organiza- 
tion of peace’’ was emphasized at the Ninth Assembly of the League of Nations. The Pact 
“speaks of submitting disputes to pacific procedure, but it does not provide for the organiza- 
tion of such procedure, nor does it stipulate any obligation to have recourse to it . . .” 
(remarks of M. Politis, Rapporteur for the Third Committee (League of Nations Official 
Journal, Special Supplement No. 64 (1928), p. 171.) 

Cf. N. Ito, ‘Le pacte de Paris et le pacte de la Société des Nations,’ Revue Politique et Parlia- 
mentaire, Vol. CXLIV, No. 428 (July 10, 1930), pp. 22, 27. 

* The United States and Peace, p. 116. 

469 


470 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


clauses relating to reference of controversies, the period since 1919 has al- 
ready seen definite departures from former practice. Many of the newer 
treaties contain clauses which seem designed to simplify procedure and 
provide against obstacles in the way of the initiation of action by the arbitral 
agencies. Collectively they afford a fairly accurate index to the progress of 
the current movement for legally-assured peaceful settlement.’ The extent 
of this movement may perhaps be seen from a comparison of old forms with 
new, after an examination of authoritative views on the nature and effect of 
clauses in general arbitration treaties covering methods of actually referring 
disputes. Finally, the manner in which the limited obligatory jurisdiction 
of the Permanent Court of International Justice has been established 
under treaties, and expressed views of the court itself as to the way in 
which this jurisdiction may be invoked, afford evidence of a new proced- 


ural method. 


I. NATURE OF CLAUSES PROVIDING FOR REFERENCE OF DISPUTES 


The present discussion has to do only with agreements for the arbitration 
of disputes which have not arisen at the time the general agreement is made. 
It therefore applies only to arbitration which is from a legal point of view 
actually (and not merely in terms) obligatory. This kind is in contrast to 
voluntary arbitration, for under the latter, either the disputes to be referred 
antedate the arrangement for pacific settlement, or, if future disputes are 
provided for, it is in fact left to each of the parties to refer or not to refer to 
arbitrators, as they may freely choose after a particular dispute does 
occur.’ It is obvious that a so-called obligatory arbitration treaty may be 


4 See the statement by a Norwegian representative at the Ninth Assembly of the League 
of Nations (League of Nations Official Journal, Special Supplement No. 64 (1928), p. 180.) 
See also discussion of reservation formulae employed in recent treaties, in this JouRNAL, 
Vol. XXIII. pp. 68-93. 

The general movement during the post-War decade has been covered in an instructive 
manner in Professor Dietrich Schindler’s study, ‘‘ Les Progrés de l’ Arbitrage Obligatotre depuis 
la création de la Société des Nations,” Recueil des Cours de l’'académie de Droit international, 
1928, V. 

5 Obligatory jurisdiction with particular relation to the competence of the Permanent 
Court of International Justice is treated in the comprehensive report of MM. Borel and 
Politis to the Institute of International Law at its session in 1927 (Annuaire, XXXIII, 
Pt. II, pp. 669-759). 

A conservative point of view as to the state of compulsory arbitration is set forth in the 
Observations of His Majesty’s Government in Great Britain on the Program of Work of the 
Committee on Arbitration and Security (League of Nations Official Journal, May, 1928, 
pp. 694-704). 

6 It has sometimes been thought necessary to distinguish between arbitration stricto sensu 
and arbitration lato sensu, the latter comprehending any form of settlement where the parties 
are bound to accept the resulting award. The term “obligatory”? seems preferable to 
“compulsory” (the usual translation of the French obligatoire), in order to emphasize that 
legally obligatory arbitration is meant, and not the availability of sanctions to force states to 


accept awards. 
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in fact only a commitment to voluntary arbitration, if one party may block 
litigation in a given case through mere inaction.’ 

The compromis is “‘the instrument commonly laying the foundation for 
any international tribunal.’’* If without this element there can be no actual 
functioning of machinery for pacific settlement, no plan for an obligatory 
jurisdiction can be perfect from the legal point of view which does not assure 
its conclusion. There is as yet no general obligation for states to submit - 
disputes to amicable settlement; specific assent is necessary. In the past 
the compromis has frequently been regarded as an international contract, 
requiring for its validity essentially the same conditions which any other 
treaty requires.® In the language of publicists and negotiators, it is usually 
kept quite distinct from the general commitment to arbitrate, the latter 
being made in advance of and without direct reference to particular contro- 
versies ultimately referred. However, this clear separation of the general 
arbitration agreement and agreements to refer specific disputes has not al- 
ways been maintained. Thus the Institute of International Law, when rec- 
ommending rules on arbitral procedure in 1874, referred to the compromis 
as something which might be concluded (by means of a treaty) in advance 


7“ Te but ainsi poursuivi est de réaliser une intervention de la justice internationale qui, une 
fois stipulée d’avance par les Etats en cause, ne dépendra plus, pour se produire dans un conflit 
concret, d’un accord ultérieur ad hoe des Parties. Voila ce que caractérise la juridiction veri- 
tablement ‘obligatoire’ en droit international. 

. iy a juridiction internationale obligatoire dans le cas ou, en vertu d’un accord initial 
entre les Etats, intervention de la justice internationale, lors d'un conflit, est assurée de telle sorte 
qu'elle ne puisse plus étre exclue, ou paralysée ultérieurement par la résistance de l’un d’eux ou 
par un désaccord entre eux’’ (Report of MM. Borel and Politis, Annuaire de l'Institut, 
XXXIII, Pt. Il, pp. 674, 675). 

If arbitration lato sensu is being considered, it seems preferable to use the expression 
“juridiction internationale” in preference to ‘‘justice internationale’’ in the first sentence 
quoted above. See the observations of M. Hammarskjéld, Annuaire, XXXIII, Pt. I, 
p. 818, and Schindler, loc. cit., pp. 238, 239. 

The weakness of an arbitration treaty which does not contain within it the elements of a 
compromis and which leaves the parties to make another accord when the time comes for 
them to carry out their original agreement, is discussed, with reference to actual treaties 
made before 1908, by Pillet, La cause de la Paiz et les deux Conférences de la Haye, pp. 42 
et seq. 

’ Ralston, International Arbitration from Athens to Locarno, p. 49. The same writer 
observes that “a word of explanation should be made with regard to the compromis . 
the word itself being derived from the French civil law governing private arbitrations. The 
compromis may be so designated in its title, although often given the name of convention, 
treaty or protocol. It may be a document complete in itself, or it may form part or the en- 
tirety of a preceding general treaty or special treaty providing for the invocation of an 
arbitral tribunal whenever the occasion should arise. When forming part of a former 
treaty and couched in general terms, the portion providing for the formation of an arbitral 
tribunal is known as the clause compromissoire.”’ 

See also Langlade, De la Clause compromissoire, passim. 

* Merignhac, T'raité theorique et pratique de l’arbitrage international, p. 157; Acremant, La 
procédure dans les arbitrages internationauz, p. 37; Kamarowsky, Le tribunal international, 
p. 315; Audry, La Revision de la sentence arbitrale, pp. 15, 16. 
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(for all or certain kinds of controversies which might arise between the 
parties) or for disputes which might have arisen prior to its conclusion.!° 

At its next session the Institute supplemented this with further articles 
on arbitral procedure, which do not seem to preclude the making of the so- 
called compromis in advance." In 1877 there was adopted a resolution rec- 
ommending to states the inclusion in future treaties of clauses compromis- 
soires,” and thereafter the two terms were regularly used in designation of 
quite different things. A clause compromissoire seems to have been consid- 
ered binding in a sense without a supplementary agreement to give it effect,” 
and the reference agreement for a specific dispute was kept distinct from the 
general commitment to arbitrate by designating it as a compromis ad hoc.“ 
Subsequently, the question of whether this agreement for reference should 
be regarded as an additional treaty, to conclude or reject which the parties 
to a general arbitration treaty were entirely free, was raised. 

As early as the First Hague Conference (1899) the difficulty which might 
attend the application of a general engagement to arbitrate was realized. 
It was pointed out that what was needed was a mechanism which would 
operate automatically, so as to put the party states in position of having to 
declare openly their intention to live up to the arbitral obligation, or not to 
do so, instead of letting the matter end with the plea of failure to agree on 
terms of reference. It remained for the second Hague Conference (1907) 
to meet the question of the exact nature of the compromis and its relation to 
the previously concluded arbitration convention. According to one view, 
the making of the reference instrument was only a procedural act in execu- 
tion of the original treaty."° It was thought by some that it would be no 
departure from principle to include in the general arbitration convention 
seme plan whereby the conditions of reference might be arranged without 
any further formal agreement between the parties themselves.!7 In sup- 


10 Annuatre, 1877, p. 127. 1 Tbid., pp. 127-133. 

12 Annuaire, 1878, p. 160. See the discussion of the nature of a compromis in the An- 
nuatre, Vol. XXI (1906), pp. 190, 191. 

18 Merignhac, op. cit., p. 204: “. . . la clause compromissoire ordinaire . . . a un caractére 
obligatoire en ce sens que les contractants, en cas de difficulté, sont juridiquement tenus d’y 
recourtr ...” 

But see the statement made at the First Hague Conference that “‘la validité de pareille 
stipulation (stipulation compromissoire) n’est pas admise, en droit national, par toutes les 
législations positives; la jurisprudence n’est pas fixée partout ad ce sujet...” (Conférence 
Internationale de la Paix (1899), I, p. 112). 

14 Annuaire de l’ Institut, XX XIII, Pt. Il, 672 (report cited). See also Conférence Inter- 
nationale de la Paix (1899), I, 112. 

15 See the remarks of Baron d’Estournelles de Constant, document cited, IV, p. 163. 

16 Deuxitme Conférence de la Paiz, II, 521 (remarks of M. Hammarskjéld). 

17 This general contention, as set forth in remarks of German, Austrian and Italian repre- 
sentatives, is found in proceedings in subcommittees, in connection with proposed amend- 
ments to the Hague Convention for the Pacific Settlement of International Disputes and the 
project for a Court of Arbitral Justice. See document cited, II, 639, 748, 749. 
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port of this, it was urged that to regard the compromis as a formal treaty 
would be to reduce the original convention to a promise to conclude a treaty.!8 
In certain cases it was felt that such a rule would work a grave inequality. 
For example, should the United States and Italy conclude a general arbitra- 
tion convention, the constitutionally required approbation of any compromis 
might be withheld by the United States when the interests of this country 
might seem to be served by such a course, whereas the other state would re- 
quire for reference of the dispute action by only the executive department of 
its government.'® It was further pointed out that some states already fol- 
lowed the practice of allowing the terms of reference to be arranged with- 
out the formality of a compromis, or that they considered the conclusion of 
the compromis merely an executive act.?° 

Representatives of the United States urged the impossibility of departing 
from their own constitutional arrangements in the conclusion of treaties, 
including compromis.2"_ It was further suggested that the danger antici- 
pated was quite academic except in the eyes of those opposed to obligatory 
arbitration and seeking indirect means to oppose an obstacle to it.2 A 
speaker for Great Britain did not believe that that state could subscribe to a 
scheme which would deprive states of their freedom to conclude reference 
agreements.”*> The result of the discussions was not so much to clarify the 
nature of compromis, but rather to reveal serious differences of opinion as to 
its force and proper relation to the general arbitration agreement. The 
modified German proposal for allowing the Permanent Court of Arbitration 
in certain cases itself to establish the compromis was incorporated in the re- 
vised Convention for Pacific Settlement, but in such a form as to accomplish 
little toward establishing the principle of obligatory reference. The plan 
required coéperation on the part of each disputant state at least to the extent 
of designating arbitrators. The articles (53 and 54 of the convention) 
embodying the innocuous obligatory compromis scheme were not accepted 
by the United States when the convention was ratified.” 

Difficulties relating to compromis and their use present one phase of the 
general problem resulting from varying conceptions of the process of arbi- 
tration itself. If it be a process restricted to occasional use and through the 
agency of non-permanent tribunals (these ad hoc agencies receiving their 
official existence and competence through specific delegation by the party 
states in each instance), it seems difficult to reconcile the idea of obligatory 


18 Document cited, II, 750 (remarks of M. Lammasch). 

19 Tbid., 520 (remarks of Count Tornielli). 

20 Idem; a treaty between Italy and Denmark was cited in illustration. M. Drago 
pointed out that in the Argentine Republic, a general arbitration convention was considered 
a treaty, which must have the approbation of the Congress, but that a compromts was an act 
executing the treaty, and could be concluded by the executive alone (document cited, II, 
528). 

"1 Deuxitme Conférence de la Paiz, II, 519, 524. 

2 Ibid., p. 523. 3 Tbid., p. 524. 4 36 U.S. Stats., 2240. 
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compromis with the essentially voluntary character of the institution.* 
But if arbitration is capable of being made a judicial process, it may more 
naturally be entrusted to permanent tribunals with a continuing group of 
judges, with jurisdictional and procedural bases so well marked out that they 
can be assented to for an indefinite period by states. A party state might 
then be summoned, but in a manner not inconsistent with its dignity, and the 
reasonableness of a jurisdiction which could be invoked through action of a 
single state might be admitted. Until machinery had been created to 
supply the first-mentioned requisite of such a jurisdiction, it was difficult 
for the question of a really obligatory jurisdiction to be presented for 
practical consideration.2?7 But in the meantime, steps looking in this 
general direction were being taken, through the conclusion of cer- 
tain agreements which sought to facilitate the procedure of putting dis- 
putes in the hands of arbitrators. Some of these agreements are now 
to be considered. 


II. FORMS USED IN AGREEMENTS BEFORE 1919 


The phrasing of clauses relating to actual procedure in referring disputes 
(or the entire omission of such clauses) reveals the slow progress of the idea 
of obligatory reference. When, in the seventh decade of the nineteenth cen- 
tury, European states became parties to treaties containing general com- 
promissory clauses,?* there were inserted in the treaties provisions for a 
(later) ‘‘common accord” on the arbitration of any particular question.*® 
Action by both parties was therefore necessary before arbitration could ac- 
tually be initiated. Most of the arbitration engagements (in the form of 


2 Langlade, op. cit., pp. 185, 186. 
2 The Permanent Court of International Justice has had occasion, in connection with two 


advisory opinions, to contrast “‘arbitration’”’ in the broadest sense of the word (covering any 
form of amicable settlement where the parties become bound, when resorting to the procedure, 
to accept the resulting award) and the ‘‘common and more limited conception’”’ of arbitra- 
tion (by judges of the parties’ choice and on the basis of respect for law); see Publications of 
the Court, Series B, No. 12, p. 26; No. 16, p. 23. 

Professor Garner has observed that “‘it is a mistake to assume that we are now done with 
arbitration because we have a judicial court for the settlement of controversies’’ (Recent 
Developments in International Law, p. 519). 

27 See Professor Schindler’s distinction between two forms of arbitration, l’arbitrage 
judiciaire and I’ arbitrage politique, the former involving the judicial function of interpreting 
or applying existing law, the latter requiring the exercise of a function resembling legislation 
(loc. cit., p. 270). 

28 On the now familiar distinction between special and general clauses of this kind, see 
Langlade, op. cit., pp. 200, 201. 

29 These were commercial treaties, not inter-European, but made by certain European 
states with Siam and Hawaii. Texts are to be found in 52 British and Foreign State Papers, 
521 (Hawaii-Belgium) ; 59 ibid., 405 (Belgium-Siam) ; 60 ibid., 773 (Siam-Italy) ; 69 ibid., 1185 
(Norway and Sweden-Siam); 61 ibid., 1308 (Austria-Hungary and Siam); Treaties and Con- 
ventions Concluded Between the Hawaiian Islands and Other Powers Since 1825, 83 and 
91 (texts of treaties with Switzerland and Italy respectively). 


r 
i | 
te 

t 

p 
cu 

ti 
ha 

3 
inst 
31 

32 
tion 
was 
com) 
ther 
the f. 

33 
whic 
diffic 
C. 81 


REFERENCE OF DISPUTES IN OBLIGATORY ARBITRATION TREATIES 475 


single clauses or more elaborate arrangements) which were included in the 
list of more than fifty presented to the First Hague Conference contained 
substantially similar clauses; and in others, such supplementary agreements 
were apparently contemplated.*® It is possible that a different conclusion 
might be drawn from the language of a number of Latin-American arbitra- 
tion commitments made during the nineteenth century; but the vague and 
idealistic language of many of these agreements, as also the absence or in- 
adequacy of provisions on actual reference of controversies, makes them less 
important for the purpose of tracing the development of the principle of 
obligatory arbitration in its practical application.*! 

From the standpoint of American arbitration policy, two attempts to con- 
clude bipartite arrangements for general pacific settlement stand out during 
the last two decades of the nineteenth century. In the thirty-year treaty 
negotiated with Switzerland in 1883, which never came into force because of 
its failure to secure ratification, the form of language requiring a formal 
treaty to effect a reference was not employed; the apparent intent of the 
treaty was to make the matter of starting arbitral procedure as easy as pos- 
sible. The Anglo-American Treaty of General Arbitration (signed Janu- 
ary 11, 1897, and to which consent was refused by the American Senate on 
May 5, 1897) which was far-reaching in its scope, was likewise free from a 
rigid requirement of a formal compromis for reference of any particular case; 
in the event of a dispute arising, the parties would have had to act to the ex- 
tent of naming at least one arbitrator each, but provision was made to cover 
failure to agree upon the constitution of the remainder of the tribunal, and 
the latter when constituted would have had wide powers for carrying on the 
subsequent procedure.* An unratified treaty signed by the Argentine Re- 
public and Italy the following year sought in a similar way to bridge the diffi- 
culty which might result from failure to conclude a compromis, but codpera- 
tion by each party in the matter of naming at least one arbitrator would 
have been necessary to make the scheme workable.* 

The much-copied Anglo-French arbitration convention of 1903, made 
“after one of the most remarkable campaigns in the history of social prog- 

* List in Conférence Internationale de la Paix (1899), I, 182-194. The language of the 
instruments referred to seems to bear out the statement offered. 

1 Cf. Stoika, La Question de Varbitrage obligatoire aux Conférences de la Paiz, p. 46. 

® Text in Annuaire de l'Institut de Droit International, XX, 36-37, also in Darby, Interna- 
tional Tribunals (4th ed., 1904), p. 378. By the third article, the three-member tribunal 
was to draw up a form of agreement which should determine the object of the litigation, the 
composition of the tribunal and the duration of its powers, this agreement to be signed by 


the representatives of the parties and by the arbitrators; but no provision was made to cover 
the failure of this plan. 

* Text in Parl. Papers, United States, No. 1 (1897), C. 8331. In the correspondence 
which led up to this treaty, the British Government pointed to some of the most serious 
difficulties in the way of unlimited arbitration (Parl. Papers, United States, No. 2 (1896), 
C. 8105, containing the observations of Lord Salisbury). 

* Text in Darby, op. cit., 400-404. 
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ress,’’*> seemed to set a tendency, so far as the great Powers were concerned, 
in a different direction. This agreement, with its wide reservation clause 
to be applied by each party for itself, required that in each case there should 
be a compromis (‘‘special agreement”’) in which the conditions of reference 
and the constitution of the tribunal should be arranged.** Thisform received 
further endorsement after the failure of the Hay treaties, negotiated for the 
United States with certain other countries; the Senate failed to approve the 
idea of reference by a mere executive act, and took the position, which it 
has consistently held since that time, that a compromis must be a formal 
treaty requiring Senate consent for its conclusion.*” The Root treaties, sim- 
ilar to the Anglo-French model of 1903, furnished the form employed by the 
United States in its general arbitration treaties for two decades.** It seems 
reasonable to conclude that, should the United States in a clause compromis- 
soire become committed to arbitrate questions arising under the particular 
treaty (as in the conventions for the prevention of smuggling of intoxicating 
liquors,?® or the International Radio Convention proclaimed January 1, 
1929)*° without mention of a compromis, the conclusion of terms of reference 
would still be a condition precedent to the actual functioning of arbitral 
agencies, unless the convention clearly stipulated otherwise. 


% Hannis Taylor, ‘‘International Arbitration the Product of the Modern International 
System,”’ Green Bag, XVII, No. 2 (February, 1905), p. 103. 

36 Text in Parl. Papers, Treaty Series No. 18 (1903), C. 1837. The “special agreement” 
was to deal not only with the object of the dispute and the arbitrators’ powers, but with 
other necessary details in connection with the constitution and procedure of the tribunal. 

37 The history of the attempt to conclude the eleven treaties is summarized in World Peace 
Foundation Pamphlets, Vol. IX (1926), Nos. 6-7, pp. 513-521. For a review of opinion as 
to whether the ratification of the Hague Convention for Pacific Settlement authorized the 
President of the United States at his discretion to enter into agreements with other states to 
refer pending or unknown disputes to the Hague Court, see Professor Charles Cheney Hyde’s 
article, ‘‘ Agreements of the United States Other than Treaties,” Green Bag, Vol. XVII, No. 
4 (April, 1905), pp. 229-238. See also an editorial comment in this JourNnaL, Vol. II 
(1908), pp. 387-391. 

88 See the criticism by Sir Thomas Barclay before the Institute of International Law, of 
the translation of compromis as “agreement” (in connection with the Hay treaties), An- 
nuaire, Vol. XXI, p. 191. 

Senator Lodge submitted to the United States Senate on February 5, 1905, facts showing 
constitutional methods of making and ratifying treaties in twelve foreign countries, together 
with a list of arbitration agreements not referred to the Senate (Congressional Record, Vol. 
39, pp. 2627-2630). 

39 These conventions provide for the arbitration of claims for compensation on the ground 
that loss or injury has been suffered through the improper or unreasonable exercise of rights 
conferred by the agreements, reference to be to two persons of whom one shall be nominated 
by each of the parties, or to the Permanent Court of Arbitration; in the latter case proceed- 
ings are to be regulated in accordance with the general plan of the Hague Convention, but 
“excepting Articles 53 and 54”’ (the part of the convention allowing a tribunal to establish a 
compromis). See the convention with Japan, U.S. Treaty Series, No. 807. 

4045 U.S. Stats., 2842, 2843 (Article 20 of the convention). Under this agreement the 


arbitration is to be by governments. 


a 

n 

cc 

hs 
fo 

tie 

si 

ant 
aft 
bin 
Bry 

48 
fou 
“or 
tion 

the 

bloel 


REFERENCE OF DISPUTES IN OBLIGATORY ARBITRATION TREATIES 477 


There were a few treaties before the World War which seem to have de- 
parted from the practice of making a compromis, freely entered into by the 
disputant parties after a controversy should arise, an indispensable prerequi- 
site to arbitration. Examples are to be found in the general arbitration 
treaty of May 28, 1902, between the Argentine Republic and Chile,“ a 
treaty of 1905 between Denmark and Italy,” one made in 1909 between Italy 
and The Netherlands, one made by Italy with Belgium in 1910,“ and an- 
other made by Italy in 1911 with Sweden.* A general treaty of arbitration 
between Italy and Peru, signed April 18, 1905, outlined an elaborate pro- 
cedure to be followed in case of failure to conclude a compromis for a partic- 
ular dispute.“6 When becoming parties to the only convention during the 
period setting up a continuing judicial machinery with obligatory jurisdic- 
tion, the five Central American states allowed questions to be referred to the 
Central American Court of Justice by a much simpler procedure than that 
required under the usual form of convention at that time.47 The French- 
Danish agreement of 1911, with its enumeration of kinds of arbitrable ques- 
tions, permitted as a final resort the reference of a question to arbitrators (if 
chosen) on request of one of the signatories.*® 


4t Recoptlacion de Tratados, Convenciones . . . (Chile), VI (1902-1911), pp. 10-19. 

“ Trattati e Convenzioni (Italy), 17 (1903-1905), pp. 563-564. Under this arrangement 
some common action for the selection of arbitrators for each dispute would have been nec- 
essary. 

43 Recueil des Traités et Conventions conclus par le Royaume des Pays-Bas, XVII, pp. 109, 
110. 

“ Text in 103 British and Foreign State Papers, 376; Article IV specified the procedure to 
be followed should the parties fail to agree upon a compromis. 

* Nouveau Recueil Général (Martens), 3rd Series, p. 359. This convention marks less of a 
departure than others in this group. 

Text in T'rattati e Convenzioni, 17 (1903-1905), pp. 504-507; English text in 101 British 
and Foreign State Papers, 374-377. There was to be a single arbitrator, appointed alter- 
nately by the parties as cases arose. A special agreement for reference of each dispute was 
contemplated. But in the absence of such agreement, and after one of the parties should 
have proved that four months had passed since the other party had been asked to arrange 
for reference, the arbitrator could specify, taking as a basis the reciprocal claims of the par- 
ties, the points of law and fact necessary to be solved in order to decide the controversy. 

‘7 Text of Convention for the Establishment of a Central American Court of Justice, 
signed Dec. 20, 1907 (Anales de la Corte de Justicia Centro-americana, I, 2-9). Articles XIV 
and XV permitted judgment by default against a defendant party. Time limits were set, 
after the expiration of which the court might consider the evidence presented and which it 
might ez officio have seen fit to obtain, and proceed to render its decision, which then became 
binding. The operation of this plan as against Nicaragua in the cause growing out of the 
Bryan-Chamorro Treaty is so well known as not to require comment. 

8 Text in Journal Officiel, Dec. 30, 1911, p. 10636. This convention provided in its 
fourth article that if, within a year after the notification by the most diligent party of a 
“projet de compromis,” the parties had not agreed thereon, the Permanent Court of Arbitra- 
tion should be competent to establish the compromis, and might be seized of the matter at 
the request of one party. But refusal even to designate arbitrators would apparently have 
blocked the scheme. 
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During the World War period there were recorded a few scattered com- 
mitments so constructed as to make it theoretically possible for arbitral 
proceedings to be started without the formality of a treaty of reference, or, 
in extreme cases, even against the will of one of the parties. Included in 
the list were treaties made by the Argentine Republic with France and 
Spain respectively, which contemplated the conclusion of compromis as a 
normal procedure, but provided against failure to conclude them.‘® An- 
other treaty which permitted reference (to the Permanent Court of Arbi- 
tration) by action of one party was the Sino-Dutch engagement for general 
arbitration, ratifications of which were exchanged on April 20, 1916.°° 
In the case of certain other conventions, failure to make clear the exact 
procedure to be followed in order to initiate the arbitral process (even 
though the scope of the commitments might be very broad) leaves it diffi- 
cult to determine whether the parties intended to subscribe to really uncondi- 
tional arbitration.*! Those arrangements which professed to do this being 
bipartite in form, there could be raised no question of obligations to third 
states or to any collectivity of states to accept the jurisdiction previously 
agreed upon. 

Occasional acceptances of the plan of simple reference by one party (in 
most cases to be operative after action by both parties in naming arbitrators) 
did not mark much progress from the rule of the great majority of bipartite 
conventions concluded between 1903 and 1919—the rule that for each sepa- 
rate arbitration proceeding there must be a special act of agreement on the 
conditions under which the tribunal might be seized of a question. Where, 
as in the United States, the special act was required to be a treaty, there was 
always the possibility that the President and Senate might fail to agree upon 
the submission of a question which the executive alone might wish to refer. 
The absence of a machinery with a continuing personnel, with a function 
of applying normally only rules of existing law, and with a procedure more 
clearly adapted to such a function than was that of the Permanent Court of 
Arbitration, undoubtedly made difficult any progress toward the plan of 
one state having another summoned before a tribunal. It might be pos- 
sible to show that the idea at least did not lose ground during the period up 


49 Texts of treaties, with France (signed July 3, 1914), Journal Officiel, Dec. 27, 1916, p. 
11112; with Spain (signed July 9, 1916) Gaceta de Madrid, 1917, 1, 181-2. The plan did not 
provide against failure of either party to designate an arbitrator. 

50 Text in Recueil des Traités et Conventions conclus par le Royaume des Pays-Bas, XVIII, 
pp. 493-495. This treaty did leave it theoretically possible for reference to be effected and a 
tribunal constituted without any codperation on the part of a defendant state; as a last 
resort, at the request of one party, the President of the United States could designate arbi- 
trators from the panel of the Permanent Court of Arbitration, excluding nationals of the 
parties. 

‘| By unconditional is, of course, meant unconditional from a procedural standpoint. 
The requirement of a compromis either in the form of a treaty or a diplomatic exchange 
after the dispute had arisen would constitute a condition. 
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to 1919.5? But little ground had been won to hold. It seems to have been 
true that the dominant conception of arbitration was that of an essentially 
voluntary device. It followed from this that states should not be cited with- 
out their specific assent in any case, even though they might have made 
general commitments on the subject before the occurrence of controversies. 
The principle of obligatory reference had little chance to secure anything 
like universal acceptance under such conditions. 


III. FORMS USED IN AGREEMENTS SINCE 1919 


While the changing of formulae and the substitution of new phraseology 
would not of itself afford conclusive proof of a new movement, the avoid- 
ance of vagueness and the practice of precision in expressing obligations in 
definite procedural terms would seem to indicate an intention on the part 
of treaty-makers to have reference made really obligatory. Such a practice 
is not revealed in all of the several hundred arbitral commitments made 
during the ten-year period extending to 1929. Some conventions in this 
list are merely renewals of agreements antedating the war, in terms illus- 
trative of the language of great states in making arbitration arrangements 
between themselves before 1914.5 Other agreements, while possibly in- 
tended to create real obligations, fail to make very clear the initial move 
which, when taken by one or both of the parties, will actually set the arbitral 
machinery in motion or confer competence upon a tribunal. Excluding 
agreements for settling questions of a technical or purely administrative 
nature (obligatory arbitration of which seems to be unobjectionable, even 
to great states), the remaining ones falling within the description may be 
grouped into two categories, multipartite and bipartite instruments, the 
former including both regional agreements and those open to states without 
reference to geographical situation.™ 

Among the regional agreements, a leading example is the convention of 
conciliation and arbitration, signed by Estonia, Finland, Latvia and Poland 
on January 17, 1925. According to the plan of the convention, should a 
dispute be referred to the provided conciliation commission and the resulting 
report not be signed by all the parties, ‘‘the said dispute shall be submitted 

8 The Bryan treaties have not been dealt with here, since under them the obligation to 
submit for investigation and report was not accompanied by any obligation to refer for 
settlement in any case. 

This number includes single compromissary clauses, treaties for general arbitration, 
combination arbitration-conciliation engagements, and agreements for judicial settlement. 

4 This would apply to a number of conventions which Great Britain and the United 
States renewed, especially during the early part of the decade; such an agreement was that 
of August 23, 1923, between the United States and Japan (U. S. Treaty Series, No. 683). 

% Multilateral agreements would, of course, include the Optional Clause protocol, the 
General Act approved by the Ninth Assembly of the League, and, if the negative form of its 
second article be regarded as obliging states to follow any definite procedural course, the 
Pact of Paris. 

* League of Nations Treaty Series, No. 991. 
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to arbitration if one of the parties so requests.’”’ But each arbitration is to 
be by an ad hoc tribunal, and before this can take place there must be a 
special agreement drawn up between the disputant parties specifying the 
subject of the controversy and the methods of procedure.5” The Central 
American agreement of 192358 sets forth a somewhat different plan whereby 
one state, if it desires to invoke the jurisdiction of the provided tribunal, 
may notify the other disputant with a view of drawing up a protocol; if the 
latter object is not achieved within sixty days after the notification, the first 
party may again communicate with the other, sending the name of an arbi- 
trator and the place where it desires the tribunal to meet. Should the other 
party fail to name an arbitrator within thirty days, ‘‘the appointment shall 
be made by lot, at the request of the party seeking the organization of 
the Tribunal, by any of the Presidents of the contracting republics, who are 
not interested in the dispute,” the selection to be made from jurists in the 
permanent list who would have been eligible for appointment by the non- 
cooperating party.®® 

The Locarno arbitration conventions collectively constitute a regional 
arrangement for pacific settlement under which unilateral action may es- 
tablish the competence of a tribunal, if there is inability to reach agreement 
between the parties on the conditions of reference. The provision, which 
applies only to controversies in regard to the respective rights of the parties 
(the Permanent Court of International Justice to decide whether a difference 
is of this nature, when the point is disputed),®° and after conciliation pro- 
cedure has led to no amicable agreement, is as follows: 


If the parties cannot agree on the terms of the special agreement 
after a month’s notice one or other of them may bring the dispute before 
the Permanent Court of International Justice by means of an appli- 
cation.®! 


57 This treaty is the subject of comment by Professor R. Erich, in the Revue de Droit 
International, de Sciences Diplomatiques, Politiques et Sociales, Vol. 3 (1925), 219-223. 

58 Text in Conference on Central American Affairs, 1922-1923, pp. 296-313; also supple- 
ment to this JouRNAL, Vol. 17 (1923), p. 83. 

59 Article VIII of the convention; Chapter I of Annex B to the convention (document 
cited, pp. 303, 304, 319, 320). 

This procedure does not appear to have been used in the arrangement of the boundary 
question between Honduras and Guatemala (New York Times, Aug. 2 and Aug. 15, 1928), 
the states preferring to handle the matter first through the method of informal conference 
(U.S. Department of State Press Release for Feb. 1, 1930, p. 52) and subsequently signing a 
treaty submitting the question to arbitration (Press Release for July 19, 1930, pp. 37-39). 

6° On the effect of a claim of right by one party under these conventions, see Professor 
Schindler, loc. cit., pp. 298, 299, 309, 310, referring to the views of Rolin, in Revue de droit 
international et de législation comparée, Vol. VIII, p. 600. 

61 Paragraph 2, Art. 16, of the Belgian-German convention. Texts of the four treaties are 
in League of Nations Treaty Series, Nos. 1293, 1294, 1295, 1296. The fact that the engage- 
ments of these treaties are guaranteed by outside states should be taken into consideration in 
estimating their significance; but see the reminder in a communication of the British Govern- 
ment to the League in 1928 that the sanction was limited to complying with such proposals 


t 

1 
fc 
ti 
pe 
még 
th 

of 
ene 


REFERENCE OF DISPUTES IN OBLIGATORY ARBITRATION TREATIES 481 


A series of treaties in bipartite form, made between Scandinavian states in 
1925 and 1926, permits an arbitration tribunal to fix the compromis (in the 
manner prescribed in Articles 53 and 54 of the Hague Convention) if it has 
not been signed within six months after one of the parties shall have pro- 
posed to the other the submission of a dispute to arbitration; this may only 
be done after unsuccessful resort to conciliation as a first means and after the 
exhaustion of diplomatic efforts to settle.™ 

Falling just at the end of the period under review, since it was signed on 
January 5, 1929, the General Treaty of Inter-American Arbitration (now in 
force for several signatories, not including the United States) includes in its 
fourth article a plan by which, when disputant parties have not by common 
accord formulated a special agreement (to cover the subject matter of a 
dispute, the seat of the tribunal, and ‘‘the other conditions to which the par- 
ties may agree’’) within three months from the date of the installation of 
the court, ‘‘the agreement shall be formulated by the court.’ But this 
formulation of the special agreement by the court could not take place until 
there had been action by each disputant, under Article 3 of the treaty, to 
nominate two arbitrators. Assuming that such nominating might be done 
by the executive alone, acceptance of the treaty without reservations wou!d 
apparently mark a departure from the position to which the United States 
Senate has held steadfastly since the time of the Hay treaties. 

Much more numerous than the regional agreements just considered are 


the bipartite instruments for pacific settlement made during the decade. It 
is through this type of treaty that the greatest departures from pre-war 
practice in the matter of clauses relating to reference have been recorded. 
In a list of more than sixty agreements (including general arbitration com- 
pacts, some combination conciliation and arbitration arrangements, and 
some for conciliation, arbitration and judicial settlement) considerable vari- 
ation in this respect is to be found.® Where it is provided that a simple re- 


as the Council might make when the failure of a state to honor the obligation as to arbitra- 
tion was brought before the Council (League of Nations Official Journal, May, 1928, p. 695). 

82 Art. 4 of the convention between Norway and Denmark (League of Nations Treaty 
Series, No. 1418). Texts of other treaties in this group are in the same series, Nos. 1192, 
1235, 1242, 1417, 1420. The procedure outlined is only for disputes other than legal ones; 
for the classes of disputes listed in Art. 36 of the Statute of the Permanent Court of Interna- 
tional Justice, the jurisdiction of the court is agreed to, although under some of these treaties 
parties may first resort to the procedure of enquiry and conciliation for legal disputes. 

88 Proceedings of the International Conference of American States on Conciliation and 
Arbitration (1929), pp. 662-664. 

6 See the discussion of what is called the ‘“‘unique” practice of the United States in this 
matter, by J. O. Murdock, this Journau, Vol. XXIII, at pp. 285-288, and the comment on 
this part of the treaty by Mr. Hughes (loc. cit., pp. 657-659). 

* It has not been thought necessary to classify the agreements under review; this has been 
done by Professor Schindler (loc. cit., pp. 256, 257), who finds that approximately two-thirds 
of the sixty-four treaties which he has classified are really agreements for obligatory refer- 
ence, tested from the point of view of procedural provisions. 
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quest or application on the part of one contracting state may make operative 
the plan of the treaty and establish the competence of the Permanent Court 
of International Justice, this is ordinarily to be done only if the parties fail 
to agree upon a compromis;® in such a case the court would become com- 
petent, under the usual plan, to pass upon the question after a reasonable 
length of time had been allowed to the other party to present its views. The 
plan of doing away with the formality of terms of reference and allowing 
each party state to sue another by means of a direct summons has been 
called the ‘judicially normal’ solution,®*? but in the group of treaties 
here considered, mutual agreement upon terms of reference (sometimes 
to be accomplished by exchange of notes) is contemplated as a normal 
procedure.®® 

Where arbitration is to be by an ad hoc body, the simplification of ref- 
erence procedure is more difficult. One method is that of allowing the arbi- 
tral tribunal itself (although its constitution might require common agree- 
ment or codperation of the parties after the dispute arises)®® to establish the 
terms which would permit the litigation to be started. In some treaties the 
Permanent Court of Arbitration at The Hague,” in others conciliation com- 
missions,” afford the agencies authorized to act in this way. Another al- 
ternative is to permit reference to the Permanent Court of International 


For a discussion of the distinction between arbitration by an ad hoc tribunal and judicial 
settlement by the Permanent Court of International Justice, see the report of MM. Borel 
and Politis, cited supra (pp. 690, 691). See also observations of M. Antoine Hobza on this 
part of the report (Annuaire, Vol. XX XIII, Pt. II, pp. 830, 832); it is pointed out that there 
are in existence a number of relatively permanent arbitral tribunals. M. Novakovitch, 
judge ad hoc of the Permanent Court of International Justice, has emphasized the necessity 
for special agreement by parties before the court can act as an arbitral body and give 
judgment ex aequo et bono (Publications of the Court, Series A, No. 20 (Judgment 
No. 14)), p. 80.) 

6 Schindler, loc. cit., pp. 346, 347, who finds this the rule of 22 treaties. 

67 Politis, The New Aspects of International Law, p. 62. 

68 Professor Schindler cites the convention of Nov. 25, 1925, between Great Britain and 
Siam (text in Parl. Papers, Treaty Series, No. 7 (1927), Cmd. 2813) as the only one in the list 
which he reviews providing the unilateral request as the sole method of referring questions 
to the Permanent Court of International Justice, but points out that under certain other 
instruments conferring obligatory jurisdiction upon the court, the unilateral request is not 
expressly stipulated (loc. cit., pp. 345, 346). 

It should be added that, even under the British-Siamese agreement mentioned, the obliga- 
tion to submit to the jurisdiction applies only ‘‘in the absence of contrary agreement” 
(Art. I of the convention). 

6° This difficulty might arise under the General Treaty of Inter-American Arbitration of 
1929, as pointed out above. 

70 As in the treaty of March 14, 1928, between Denmark and Spain, Art. 20 of which in- 
corporates by reference the obligatory compromis plan of the Hague Convention for Pacific 
Settlement (League of Nations Treaty Series, No. 1735). 

71 Illustrated in Art. 7 of the treaty of May 20, 1926, between Germany and The Nether- 
lands (League of Nations Treaty Series, No. 1527). 
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Justice by request of one state, failing agreement upon terms of reference to 
an arbitral body.” 

The new arbitration treaties now being made by the United States to re- 
place the Root treaties afford a contrast to the agreements just considered. 
For by the terms of the American treaties, differences relating to interna- 
tional matters within a restricted scope are to be dealt with as indicated in 
the following provision of the treaty with Poland: 


. . . differences . . . shall be submitted to the Permanent Court of 
Arbitration established at The Hague by the Convention of October 18, 
1907, or to some other competent tribunal, as shall be decided in each 
case by special treaty, which special treaty shall provide for the organi- 
zation of such tribunal if necessary, define its powers, state the question 
or questions at issue, and settle the terms of reference. 

The special treaty in each case shall be made on the part of the 
United States of America by the President of the United States of 
America by and with the advice and consent of the Senate thereof, and 
on the part of Poland by the President of the Republic of Poland in 
accordance with Polish constitutional law. 


Japan, the only permanent member of the League Council which has not 
signed the Optional Clause of the Statute of the Permanent Court of Inter- 
national Justice has not yet given official endorsement to the idea of ref- 
erence by unilateral request. In one agreement made during the period 
(the treaty of judicial settlement with Switzerland, signed December 26, 
1924), it was provided that a special compromis be made in each case before 
the parties should address the Permanent Court. The compromis was to be 
in the form of an exchange of notes.” 


72 Illustrated in the treaty of conciliation, compulsory arbitration and judicial settlement 
between Roumania and Switzerland, signed Feb. 3, 1926 (text in League of Nations Treaty 
Series, No. 1306), Art. 16 of which provides this plan. The wisdom of such a provision for 
other than legal questions (7.e., questions other than those the settlement of which requires 
an application or interpretation of existing law) may be doubted. 

The linking of arbitration and judicial settlement may be more definitely and generally 
accomplished if the suggestion, considered at the Tenth Assembly of the League, for con- 
ferring an obligatory appellate jurisdiction upon the Permanent Court for cases heard by 
arbitral tribunals, finds favor. See the memorandum presented to the Committee of 
Jurists on the Statute of the Permanent Court of International Justice in March, 1929 
(Minutes, pp. 105-106) and action taken by the League Council to carry out the Assembly’s 
resolution thereon (League of Nations Official Journal, February, 1930, pp. 86, 87, 101). 

U.S. Treaty Series, No.805. Other treaties in the list of more than twenty so far signed 
are in substantially similar form. 

See the editorial comment on these agreements by Professor J. W. Garner, this JouRNAL, 
Vol. XXIII, p. 597, and a reported Dutch criticism of the American treaties, described as 
“‘so far below the standard of treaties of this kind concluded in the last ten years,’ in New 
York Times, June 13, 1930, p. 7. 

™ Art. 3 of the treaty; text in League of Nations Treaty Series No. 1072. It was reported 
that Japan was not willing to go as far as Switzerland wished to go in this treaty. The 
limitation of the treaty’s operation to a term of five years was said to have been done at the 
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The “‘model”’ treaties which the Ninth Assembly of the League of Na- 
tions recommended to member states embodied the results of progressive 
thinking on this general subject.” An attempt was made to provide as 
much elasticity and as much freedom as possible in choice of forms.”* For 
the present purpose the important article in the bilateral convention for 
judicial settlement, arbitration and conciliation is the sixth, setting forth 
that “‘if the parties fail to agree concerning the special agreement... 
either party shall be at liberty, after giving three months’ notice, to bring 
the dispute by an application direct before the Permanent Court of Interna- 
tional Justice.’”’”® This rule, set forth in seven other different clauses in 
this group of treaties,’’7 covers the handling of disputes “‘with regard to 
which the parties are in conflict as to their respective rights.”’ In the case 
of other disputes, conciliation procedure having failed to lead to a settle- 
ment, there may be arbitration by agreement of the parties and with at 
least a minimum of coéperation on their part to constitute a tribunal; once 
the latter is constituted, reference may be effected by an application of one 
party, but if it is not constituted, there is apparently no way provided 
whereby one state may cite another before a court or arbitral body.”* The 
resources of Article 15 or Article 17 of the Covenant would of course remain 
in the last-mentioned case.”® 

The General Act submitted at the same time as the model collective and 
bilateral instruments was expected to become “‘a rapid medium, for the pro- 


desire of the Japanese Government, and defended on the ground that advancing ideas with 
reference to obligatory jurisdiction in general made it desirable to limit any such arrangement 
to a comparatively short period of time (Journal de Genéve, April 8, 1925, p. 3). 

7 See discussion of these instruments at the Ninth Assembly, Official Journal, Spec. Supp. 
No. 64 (1928), pp. 167-177. 

7a See the remarks of M. Adatci (Japan), who observed that there were some countries, 
like his own, “which like to act on bilateral lines,” while others prefer multilateral arrange- 
ments; he added that ‘‘freedom of choice must be respected in a question such as this, in 
which the spontaneity of the act enhances its value’”’ (ibid., p. 52). Compare the opinion of 
Dr. Nansen (Norway) expressed at the same session of the Assembly: 

‘The system of bilateral treaties has been most valuable in the past. It may still serve 
a useful purpose in the future, but it is clear to us that bilateral treaties cannot meet the needs 
of the organized community of states at the present time.”’ (Jbid., p. 180.) 

7 Ibid., p. 503. A text of the General Act is in the same publication (pp. 492-497), to- 
gether with the bilateral models for judicial settlement, arbitration and conciliation (pp. 
498-509). 

77 General Act, Art. 19 and Art. 34, para. (ce); Bilateral Convention for Pacific Settlement 
of All International Disputes, Arts. 6 and 30; Art. 9 of the model Collective Treaty of Mutual 
Assistance; Art. 8 of Collective Treaty of Non-Aggression; Art. 8 of the Bilateral Treaty of 
Non-Aggression (texts of the last three treaties mentioned in Document A. 86 (1). 1928. 
IX, pp. 25-42). 

78 See Art. 21 and Art. 34 (c) of the General Act; Art. 26 of the Bilateral Convention for 
Pacific Settlement of All International Disputes. 

79 See Art. 24 of the Bilateral Convention for Judicial Settlement, Arbitration and Con- 
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motion of compulsory arbitration between states.’’®® The slowness of 
League states to accept the complete plan of the General Act®! may be con- 
sidered in connection with the recent announcement of adhesion by several 
permanent members of the League Council.” As pointed out, the treaties 
do not institute a plan of reference for settlement by unilateral request for 
all types of disputes under all conditions. 


IV. REFERENCE UNDER THE OPTIONAL CLAUSE 


When in 1920 the League Council and Assembly chose to substitute for the 
general obligatory jurisdiction proposed by the Committee of Jurists the 
Optional Clause plan, the method of instituting actions under it remained to 
be settled. Although the Permanent Court has exercised obligatory juris- 
diction in a number of cases, the Optional Clause itself has been invoked in 
only one instance, in which events did not necessitate the complete applica- 
tion of the plan. The latter provides what is at least in theory a complete 
assurance of adjudication of questions found to be justiciable by the court 
itself. Coming eighteen months after Germany’s ratification had become 
effective,* the announcement of intention to accept this jurisdiction, made 
by three permanent members of the Council and eleven other states at the 
tenth session of the Assembly, was the ‘‘predominant feature” of that 
session. Whereas the bipartite convention method of assuring reference 
by application of a single party may create just as real an obligation as a 
collective arrangement, the added weight of a multipartite scheme must be 


conceded. The Optional Clause has been called ‘“‘the most comprehensive 
multilateral arbitration convention in existence.”** The Protocol of 


8° Remarks of M. Politis, Official Journal, Spec. Supp. No. 64 (1928), p. 169. 

8! Up to February, 1930, the General Act had been accepted in its entirety by Belgium, 
subject to the reservation in its Art. 39 (2) (a), while Norway and Sweden had accepted the 
chapters relating to Conciliation and Judicial Settlement and General Provisions (in Chap. 
IV) relating to Conciliation and Judicial Settlement (League of Nations Official Journal, 
February, 1930, p. 244). It was later reported that Denmark had accepted the Act and 
that the French Chamber of Deputies had approved it, that Finland had ratified but had 
not notified her ratification to the League, and that The Netherlands Government had ac- 
cepted the parts under which Norway and Sweden were bound (New York Times, June 14, 
1930, p. 8; Aug. 12, 1930, p. 7). Luxemburg and Spain were added to the list of states 
accepting all or part of the General Act, in September, 1930. 

® Announcement of the adhesion of Great Britain, France, Australia, India and New 
Zealand was made at the meeting of the Council in May, 1931; M. Grandi explained that the 
Italian Chamber had ratified the Genera! Act and that the Senate was about to do so (Journal 
de Geneve, May 22, 1931, p. 10). 

% The full record of action taken in the Sino-Belgian matter, following Belgium’s applica- 
tion, is in the Publications of the Court, Series A, Nos. 8, 14, 16, 18. 

* This ratification was effected on Feb. 29, 1928 (League of Nations Official Journal, 
May, 1928, p. 600). 

% Speech by the President of the Assembly at the closing meeting (Official Journal, 
Spec. Supp. No. 75 (1929), p. 178). 

* Lauterpacht, loc. cit., p. 170. The writer discusses possible undermining effects of the 
British reservations to the Optional Clause, and notes that Italy, France and other states in 
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Geneva had embodied the same plan of reference for justiciable questions as 
set forth in the Court’s Statute; but the protocol contained other less desir- 
able features. 

The history of the Optional Clause, and the scope of the commitments by 
which states have accepted it, are beyond the scope of a discussion restricted 
to methods of reference. What the court has said in regard to the manner in 
which its jurisdiction may be invoked by a single party is pertinent to this 
discussion, and would apply to jurisdiction obligatory either under the 
Optional Clause (when accepted without reservations) or other treaties. 
In several cases the court, considering clauses relating to reference in order 
to settle jurisdictional questions, has indicated that unilateral application 
would enable its machinery to function with a view to settlement. In its 
sixth judgment the court offered the following statement as to when a 
“difference of opinion” existed so as to bring the signatory states under the 
jurisdiction which they have accepted in advance for such a difference: 

Now a difference of opinion does exist as soon as one of the Govern- 
ments concerned points out that the attitude adopted by the other con- 
flicts with its own views. Even if... the existence of a definite 
dispute were necessary, this condition could at any time be fulfilled by 
means of unilateral action on the part of the applicant Party. And the 
Court cannot allow itself to be hampered by a mere defect of form, the 
removal of which depends solely on the Party concerned.*® 


In a later case the tribunal found that ‘‘there is no dispute which states 
entitled to appear before the court cannot refer to it.”’"®® And while stating 
(in this as in other cases) as a fundamental principle that the court’s jurisdic- 
tion depended upon the will of the parties, it clearly indicated that this will 
might be expressed before the occurrence of the dispute, so as to make un- 
necessary another (subsequent) agreement upon the terms of reference. 
As to forms, the tribunal said: 

The acceptance by a State of the Court’s jurisdiction in a particular 
case is not, under the Statute, subordinated to the observance of certain 
forms, such as, for instance, the previous conclusion of a special 
agreement. °° 


It seems to be unquestionable that, in the exercise of its obligatory juris- 
diction, the court will assert its competence to decide cases upon unilateral 
application, provided the parties have clearly agreed to this procedure in the 


their acceptances of the clause have reserved the right to submit a dispute to the Council, 
without laying down any time-limit within which this right of suspending the court’s juris- 
diction may be exercised. 

87 Miller, The Geneva Protocol, pp. 73 et seq. 

88 Publications of the Permanent Court of International Justice, Series A, No. 6, p. 14. 

89 Tbid., Series A, No. 15 (Judgment No. 12), p. 22. Judge Huber, dissenting, thought 
that in this particular case a compromis or previous agreement to bring the suit should have 
been held necessary (ibid.), pp. 52, 53). 

Tbid., p. 23. 
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original convention, whether it be a bipartite or multipartite engagement.” 
Acting upon such applications, the court might be called upon to give judg- 
ment by default. When the judges were engaged in a discussion of draft 
rules in 1922, it was pointed out that ‘‘the right possessed by the Court of 
giving judgment by default, and of hearing a case despite the fact that one of 
the parties denied the jurisdiction of the Court constituted two most radical 
innovations in international relations, and must be used with caution.’ 
In earlier discussions it had been suggested that a distinction should be 
drawn between cases in which the court’s compulsory jurisdiction might be 
exercised (‘‘a somewhat rigid procedure” being admissible in such cases) 
and those in which the court had jurisdiction by virtue of special agreement 
of the parties (cases which ‘‘must be assimilated to arbitral procedure, in 
which it was desirable to allow the parties a considerable degree of liberty’’).” 


V. PROGRESS TOWARD SIMPLIFICATION OF PROCEDURE FOR REFERENCE 


In the foregoing brief review of forms used in arbitration agreements, 
attention has been directed to a single phase of the problem of obligatory 
jurisdiction. An effort has been made, not to list all the treaties, but to 
examine representative types. Attempts to draw any very definite conclu- 
sions would seem to be of less value since the movement for increasing the 
number of and coérdinating agencies for pacific settlement is still in progress, 
and the extent to which states will make the jurisdiction accorded to these 
bodies really obligatory (measured according to the procedural test for 
unconditional arbitration) cannot safely be predicted. It is perhaps inev- 
itable that differences of opinion should be encountered as to the nature of 
the act of referring disputes, just as on the comparative value of bipartite 
and multipartite instruments for their settlement. The utility of all 
schemes for obligatory reference continues to be questioned. According to 
one opinion, the making of agreements which contemplate the automatic 
functioning of any tribunal, or its functioning without action to set it in 
motion by both party states in a given cause, may be dangerous.® A 
different view is apparently registered in many post-war instruments which 
set forth that reference may be effected by an application, instead of a 
special agreement or where there is failure to conclude one. It would be 


" See the observations of M. Hammarskjéld, comparing the procedure of referring a dis- 
pute to the court by means of a compromis with that of referring by unilateral request 
(Annuaire de l’institut de droit international, XXXIII, Pt. II, pp. 823, 824). 

* Publications of the Court, Series D, No. 2, p. 214 (remarks of M. Huber). 

* Tbid., p. 53. 

“ See the remarks of Sir Cecil Hurst before a subcommittee of the Ninth Assembly of the 
League. While duly appreciating the useful purpose which might be served by the General 
Act, he hoped it was understood by everyone that the Act did not prevent any state from 
hegotiating its own bilateral agreements in order to conclude, in the way most suited to its 
own needs, its arbitral obligations (Official Journal, Spec. Supp. No. 65 (1928), p. 68). 

* Hoijer, Les Traités Internationauz, Vol. I1, pp. 252, 253. 
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idle to argue that such engagements are in themselves adequate, without the 
good-will behind them which alone would make it possible to operate them.” 

But their very existence marks a new method in international dealing, not- 

withstanding the misconceptions sometimes growing out of the ‘‘ terminology 

of compulsory jurisdiction.” 

That the movement toward the plan of simple unilateral reference to 
tribunals is far from universal also appears from the record of concluded 
agreements. In estimating such a development, the size and relative im- 
portance of states must be taken into account, and many things would call 
for consideration besides the mere perfection of formulae for use in treaties. 
If the employment of the new formulae may be taken as in some measure 
indicative of a changing attitude toward the plan of simple application, 
instead of the means for further extension of jurisdictions, then the acceptance 
of the new method in a limited number of treaties and the whole Optional 
Clause movement do assume considerable significance.** On the other hand, 
the new arbitration treaties being made for the United States retain the 
plan, now entrenched behind a quarter-century of national practice, of a 
special treaty arrangement as a condition precedent to reference for settle- 
ment. It has been noted that unconditional acceptance by the United 
States of the General Treaty of Inter-American Arbitration might be a step 
toward a different policy. Japan, inside the obligatory mediation system 
of the League, but still preferring bipartite to multipartite arrangments for 
pacific settlement and with the exclusion of provisions for unilateral appli- 
cation, seems to occupy an intermediate position, although the Japanese 
Government has been reported as giving “‘careful and most cordial consid- 
eration to the Optional Clause.’’ %* 

Called a “most radical”’ innovation in international relations in 1922, the 
idea of reference by simple application of one state is now established in many 
treaty engagements. Its acceptance being based upon the specific assent of 
parties, it does not do away with the theory of sovereign immunity. It does 
afford a logical way of expressing confidence in a permanent judicial tribunal, 
and therein seems to lie its chief present-day value. In general, the plan has 
so far been subscribed to only for disputes in which parties are in conflict 

as to their respective rights (including in particular those mentioned in 
Article 36 of the Statute of the Permanent Court of International Justice), 


%* This was emphasized in the report of MM. Borel and Politis, cited supra (p. 723). 
97 See the discussion (during a consideration of revision of rules) by members of the Perms- 
nent Court of International Justice, July 24, 1926, on the meaning of the French words 
requéte and demande, and the words ‘‘request”’ and ‘‘application’’ in English, as used in 
documents pertaining to the court’s jurisdiction (Publications of the Court, Series D, 
Addendum to No. 2, pp. 176, 177). 

8 This does not lose sight of the fact that the Optional Clause movement may be seriously 
hindered through the reservations modifying acceptances. 
** Reported remarks of Viscount Inouye at the 1930 session of the Interparliamentary 


Union (New York Times, July 19, 1930, p. 3). 
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and the most recent general instrument for pacific settlement which the 
League of Nations has evolved (the General Act of September 26, 1928) 
does not propose the plan in its simplest form for other disputes.!° The 
further progress of the idea seems likely to be affected by major develop- 
ments in international relations and by the caution with which the plan is 
applied in actual cases. 


100 The instances in which parties to treaties have agreed to reference for settlement on uni- 
lateral request, as a last resort, regardless of the nature of the question, seem to be quite 
exceptional. The German Government, which has been a leader in the conclusion of the 
newer types of treaties, stated in its observation on the work of the League’s Committee 
on Arbitration and Security in 1928 that ‘‘under present conditions, there is as yet no pos- 
sibility of all disputes of an exclusively political character being submitted for compulsory 
and final decision to an arbitration authority,’ but suggested that steps could be taken 
toward the realization of this idea ‘‘by introducing other forms of procedure, which, while 
respecting the legitimate requirements of national life and its development, would practi- 
cally ensure the settlement of the disputes” (League of Nations Official Journal, May, 1928, 
p. 705). 


CONCLUSIONS OF THE PARTIES IN THE PROCEDURE OF THE 
PERMANENT COURT OF INTERNATIONAL JUSTICE 


By A. H. FELLER 


Of the Bureau of International Research of Harvard University and Radcliffe 
College 


The Statute and Rules of the Permanent Court of International Justice ! 
are only remotely analogous to the detailed codes of civil procedure with 
which lawyers practising before municipal courts are familiar. The instru- 
ments governing the procedure of the Permanent Court are sketch maps 
rather than meticulously detailed charts for the procedural voyage. Nor is 
the body of tradition of international arbitral procedure sufficiently devel- 
oped to furnish reliable guides in all circumstances. Of necessity, the prac- 
tice of the court must develop out of the cases which come before it. The 
method of growth of its procedural law finds typical illustration in the ques- 
tion of the treatment, and, in particular of the amendment, of the conclu- 
sions ? of the parties. 

The term ‘“‘conclusions” does not appear in the Statute, and its sole use in 
the organic instruments occurs in Article 40 of the rules: ‘‘ Cases shall contain 

. . (3) astatement of conclusions,’ and ‘‘Counter cases shall contain .. . 
(4) conclusions based on the facts stated; these conclusions may include 
counterclaims, in so far as the latter come within the jurisdiction of the 
court.” * To these may be added Article 35 of the rules, prescribing that in 
cases brought by application, the application shall contain ‘‘an indication of 
the claim.”’ This meager reference gives no indication of the salient impor- 
tance of the conclusions. In practice, the conclusions are those statements 
of the parties on which the court must take action. In short, they constitute 

the prayers for relief, the most essential portion of the pleadings. 


‘‘CONCLUSIONS”’ IN REQUEST FOR AN ADVISORY OPINION 


The submission of conclusions would seem to be possible only in the 
case of contentious procedure. In advisory procedure, the court has before 


1The Rules of Court were originally adopted on March 24, 1922. Revised rules were 
promulgated on July 31, 1926, and on February 21, 1931, numerous amendments were in- 
troduced into the revised rules. See publications of the Court, Series D, No. 1 (2nd ed.); 
also Supplement to this JourNAL, p. 152. 

2The Rules of Court make use of the term “conclusions” (French: conclusions). In 
several of its decisions the court has used the term ‘‘submissions.”’ In the succeeding pages 
the term “‘conclusions”’ is used, unless the direct words of the court are quoted. 

? No change was made in Article 40 by the revision of the rules on Feb. 21, 1931, and it is 
still in force in its original form. 
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it the request for an advisory opinion submitted by the Council or Assembly 
of the League of Nations, and its action must be on that request. It is not 
unusual for states interested in an advisory proceeding to formulate so-called 
“conclusions” in their documents of procedure or oral arguments.* But 
these would seem to be no more than summaries of arguments rather than 
formal requests for action by the court. Nevertheless, circumstances may 
occur in which the court will have before it documents approximating the 
conclusions of the contentious procedure. In the case concerning the Greco- 
Bulgarian ‘‘Communities,”’ the request for an advisory opinion submitted 
by the Secretary-General of the League of Nations asked the court ‘‘to give 
an advisory opinion to the Council on the questions which are referred to the 
Court by the Resolution of January 16, 1930.5 The questions referred to 
were annexed to the resolution of the Council of the League and consisted of 
three lists, one drawn up by the Greco-Bulgarian Mixed Commission, the 
second by the Bulgarian Government, and the third by the Greek Govern- 
ment. The practical effect then was to approximate closely a contentious 
proceeding in which each party submitted conclusions to the court. This 
becomes even clearer when the origin of the proceeding is examined. The 
President of the Greco-Bulgarian Mixed Commission had transmitted a 
statement to the two governments concerned, indicating what he thought 
was the procedure to be followed for the purpose of obtaining the opinion 
of the court. After analyzing the provisions of Article 73 of the rules, the 
statement concludes that ‘‘The (written) statements of the two parties 
should conclude with their respective submissions. In these submissions, 
each Party should enumerate the submissions which it wishes the Court to 
confirm.”’ In fact, the memorials filed by the two governments terminated 
with a series of ‘‘submissions.”” This statement of the President of the 
Mixed Commission apparently rests upon a confusion between the procedure 
in contentious and advisory cases. The court, however, left aside ‘‘the 
question of the opinion thus expressed in relation to advisory procedure,”’ 
and in its opinion reproduced the submissions ‘‘as authoritative summaries 
of the opposing contentions.”’ ® 


DIFFERENCES BETWEEN UNILATERAL APPLICATION AND SPECIAL AGREEMENT 


Normally, however, the submission of conclusions takes place in a conten- 
tious proceeding, irrespective of whether it is instituted by special agreement 
or by unilateral application. Certain differences in these two classes are to 
be noted. Unilateral application is the method of instituting proceedings in 
cases where the basis of jurisdiction is in ‘‘matters specially provided for in 


‘For example, in the case concerning Nationality Decrees in Tunis and Morocco, Series 
C, No. 2, p. 32; in the case concerning the Acquisition of Polish Nationality, Series C, No. 3, 
p. 768; in the case concerning the Jurisdiction of the Danzig Courts, Series C, No. 14-I, p. 
346; in the case concerning the Frontier between Turkey and Iraq, Series C, No. 10, p. 225. 
* Publications of the Court, Series B, No. 17, p. 7. 6 Tbid., p. 14. 
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Treaties and Conventions in force,” 7 or is in the Optional Clause of Article 
36 of the Statute. It has become the practice to submit conclusions in the 
application itself,* although Article 35 of the rules refers only to ‘‘an indica- 
tion of the claim.’”’ These conclusions are drawn up only by one party. In 
cases arising on special agreement, the agreement usually contains the ques- 
tions to be submitted to the court,® and these have been drawn up by both 
parties. This difference may be of importance in regard to amendment of 
the conclusions.’® 

A further difference between cases submitted by special agreement and 
those brought by application was indicated in the Lotus case, where it was 
said: 

The Court having obtained cognizance of the present case by notifi- 
cation of a Special Agreement concluded between the Parties in the 
case, it is rather to the terms of this agreement than to the submissions 
of the Parties that the Court must have recourse in establishing the 
precise points which it has to decide." 


The court has also pointed out certain special rules regarding the formulation 
of conclusions in cases of special agreement. In the Oder case the special 
agreement contained two questions to be answered by the court. The six 
governments in their memorial submitted three alternative solutions and in 
their counter-memorial requested “‘that the answer of the Court to the ques- 
tions submitted for decision should be those submitted in their Memorial.” 
The Polish Government in its counter-memorial formulated conclusions 
which related solely to the first of the questions in the special agreement, and 
as to the other, confined itself ‘‘to making every reservation as to the submis- 
sions made in the Memorial of the six Governments”’, and reserved ‘‘the 
right to state its case in regard to the three solutions proposed by the six Gov- 
ernments in the course of oral argument before the Court.’’ The court 
stated, however, that in a case submitted by special agreement in which 
there is neither applicant nor respondent, the parties must have an equal 
opportunity reciprocally to discuss their respective contentions, and accord- 
ingly, the six governments must be enabled to discuss, in their first oral argu- 
ment, and not only in their reply, any alternative conclusions made by the 
Polish Government. In consequence, the court invited the agent for the 
Polish Government to file with the registry, within a certain limit of time, 
any alternative conclusions as to the second of the two questions in the 
special agreement.” 

7 Article 36 of the Statute. 

8 For example, in the Wimbledon case, Series C, No. 3, p. 10; the Mavrommatis case, 
Series C, No. 5-I, p. 91; the Upper-Silesian Minority Schools case, Series C, No. 14-II. 

* See special agreement between France and Turkey, Oct. 12, 1926, Publications of the 
Court, Series C, No. 13-II, p. 25; special agreement between France and Switzerland, Oct. 


30, 1924, Series C, No. 17-I, p. 491. 
10 See infra, p. 495. 11 Publications of the Court, Series A, No. 10, p. 12. 


12 Tbid., Series A, No. 23, p. 45. 
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It is also possible for the parties in drawing up a special agreement to 
specify the forms of procedure.'* Thus, in the special agreement of October 
30, 1924, between France and Switzerland regarding the Free Zones of 
Upper Savoy, it was provided that the written reply to be filed by each party 
shall formulate ‘‘its final conclusions.”’ 4 Such an agreement would appear 
to be possible as well in cases instituted by application, though its formula- 
tion would be less likely. Finally, it is to be noted that the order and num- 
ber of written proceedings differ in the two cases." 


CONCLUSIONS IN PROCEEDINGS FOR THE INTERPRETATION OF A JUDGMENT 


A distinct difference from the usual treatment of conclusions appears in 
proceedings for the interpretation of a judgment under Article 60 of the 
Statute. Article 66 of the rules states that the agreement or application sub- 
mitting a request for interpretation shall contain: ‘‘(a) a specification of 
the judgment the interpretation of which is requested; (b) an indication of 
the precise point or points in dispute.” In the proceedings for the interpre- 
tation of Judgments Nos. 7 and 8 (Factory at Chorzow) the German Govern- 
ment formulated two conclusions in its application. It was stated that: 


The Court does not consider itself bound simply to reply ‘‘yes”’ or 
“‘no”’ to the propositions formulated in the submissions of the German 
Application. It adopts this attitude because, for the purposes of the 
interpretation of a judgment, it cannot be bound by formulae chosen 


by the Parties concerned, but must be able to take an unhampered 
decision. 


18 Art. 32 of the rules provides: ‘The rules contained under this heading shall in no way 
preclude the adoption by the Court of such other rules as may be jointly proposed by the 
Parties concerned, due regard being paid to the particular circumstances of each case.”’ 

“During the revision of the Rules in 1926, it was agreed in connection with this Article 
that though the Parties might jointly propose modification of procedure, the final decision 
rested with the Court. The practice followed, notably in the case of the Nationality De- 
crees in Tunis and Morocco and in the Lotus case, has been in accordance with this princi- 
ple.” Series E, No. 3, p. 205. For another instance of modification of procedure by agree- 
ment of the parties in the Oder case, see Series E, No. 5, p. 255. 

4 Publications of the Court, Series A, No. 22, p. 7. 

®See Fachiri, Permanent Court of International Justice (1925), p. 102. During the 
preparation of the rules it was proposed by Judge Anzilotti that a difference be made between 
obligatory jurisdiction and jurisdiction on special agreement. In the former case the parties 
should be strictly held to the rules, while in the latter case some latitude to propose modifi- 
cations should be permitted. Series D, No. 2, p. 53. 

© In cases instituted by means of a special agreement the documents of procedure, failing 
an agreement to the contrary by the parties, are (Art. 39 of the rules): A case (French: 
memoire), submitted by each party within the same limit of time (sometimes designated 
“Memorial”); a counter-case (French: Contre-memoire), submitted in the same way; A 
reply (French: replique), submitted in the same way. 

In cases instituted by means of an application, failing any agreement to the contrary 
between the parties, the documents are (Art. 39 of the rules): the case by the applicant; 
the counter-case by the respondent; the reply by the applicant; the rejoinder (French: 
duplique) by the respondent. 
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. . . Whereas Article 35 of the Rules, which deals with an application 
instituting ordinary proceedings, requires ‘‘an indication of the claim,” 
Article 66 provides ‘‘for an indication of the . . . points in dispute.” 
And whereas, in the case of ordinary procedure, Article 40 of the Rules 
provides for the compulsory submission of cases, containing, as an 
essential part, ‘‘a statement of conclusions’’, Article 66 mentions only 
optional “‘observations”’ and ‘‘further explanations” to be furnished 


upon the invitation of the Court. 
The Court therefore considers that it should interpret the “‘submis- 


sions”’ of the German Application of October 18th, 1927, as simply 
constituting an indication, within the meaning of Article 66 of the Rules, 
of the points, the meaning and scope of which are in dispute between the 


Parties.” 


Judge Anzilotti in his dissenting opinion stated: 
I regard proceedings for interpretation as contentious proceedings, 

the subject matter of which is constituted by the dispute contemplated 
in Article 60 of the Statute, and in which the Court has to give judgment 
upon the submissions of the Parties just as in any other contentious 


proceedings.'® 
FORMULATION OF CONCLUSIONS IN THE DOCUMENTS OF PROCEDURE 


In general it has been the practice to submit conclusions in the first docu- 
ment of procedure.'® <A variation occurred in the second phase of the Free 
Zones of Upper Savoy case where the French Government refrained from 
filing conclusions although the Swiss Government did.*° But in this case, 
conclusions had been filed by the French Government in the first phase. 
Another variation from the usual practice occurred in the first phase of the 
same case. The special agreement provided that ‘‘the Court shall accord 
to the Parties a reasonable time to settle between themselves the new régime 
to be applied to (the) districts.” 2! The Swiss reply stated that, “‘the Fed- 
eral Government reserves the right to make such submissions as may be indi- 
cated in regard to this point when the Court has given the Parties the neces- 
sary indications as to the results of its deliberation upon the question of 
interpretation.” 

It is also customary for the parties to repeat in subsequent documents 
the conclusions submitted in the first document.** Clearly, where no con- 

17 Publications of the Court, Series A, No. 13, p. 15, 16. 18 Tbid., p. 23. 

19 For example, the Wimbledon case, Series C, No. 3, p. 10; the Mavrommatis case, Series 
C, No. 5-I, p. 91; Interpretation of the Treaty of Neuilly, Series C, No. 6, pp. 22, 82; the 
case of the Upper-Silesian Minority Schools, Series C, No. 14-II, p. 88; the Brazilian Loans 
case, Series C, No. 16-IV, p. 188; the Lotus case, Series C, No. 13-II, p. 212. 


20 Publications of the Court, Series A, No. 24, p. 6. In the Brazilian Loans case, the 
Brazilian Government failed to submit conclusions in its case, but submitted them in its 
counter-case. Series C, No. 16-IV, pp. 168, 244. 

*1 Publications of the Court, Series C, No. 17-I, p. 492. 

22 Tbid., Series A, No. 22, p. 9. 

28 For example, the Wimbledon case, Series C, No. 5-I, p. 132; Interpretation of the Treaty 
of Neuilly, Series C, No. 6, p. 102; the Free Zones case, Series C, No. 17-I, p. 1662. 
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clusions are submitted in the oral proceedings, the ones formulated in 
the documents filed in the written proceedings must be regarded as having 
been maintained unaltered.“ Nor does the mere formulation of other claims 
in the written or oral proceedings constitute amendment. Unless these 
claims constitute developments of the original conclusions, or alternatives 
to them, they are to be regarded as subsidiary arguments or as mere sug- 
gestions as to the procedure to be adopted.” 


AMENDMENT OF CONCLUSIONS 


The more difficult question is as to whether, and if so at what stage of the 
proceedings, amendments of the conclusions are to be permitted. In the 
Mavrommatis (jurisdiction case), the Greek Government, as claimant, had 
in its case amended the conclusions of the application. The court took as 
the basis of its examination the conclusions of the case since they were the 
conclusions contained in the last document upon which the opposite party 
had been able to base its objection.** It would seem clear that amendment 
must be permitted in such a situation. Since Article 40 of the rules states 
expressly that conclusions shall be contained in the case, while the term is not 
used at all in connection with applications, conclusions submitted in the ap- 
plication should be subject to amendment as of right in the case. The ques- 
tion of amendment at a later stage first arose in the case concerning German 
interests in Upper Silesia. Conclusion No. 3 of the German application, 
filed May 15, 1925, read: 

That the liquidation of the rural estates belonging to (various per- 
sons) would not be in conformity with the provisions of Article 6 and 
the following Articles of the Geneva Convention. 

In the German reply, filed December 26, 1925, this conclusion was re- 
worded a titre subsidaire to read: 

That the notices of an intention to liquidate the rural estates belong- 
ing to (various persons) are not in conformity with the provisions of 
Article 6 and the following Articles of the Geneva Convention. 

The Polish rejoinder contended that this implied a withdrawal of the 
original claim and the substitution of a new one essentially different as re- 
gards its contents and its legal basis. Such an amendment of the conclu- 
sions, it was contended, was inadmissible at that state of the procedure.?’ 

*4 Publications of the Court, Series A, No. 10, p. 10. 

* Ibid., Series A, No. 17, p. 17. 26 Tbid., Series A, No. 11, p. 11. 

*7 “Le Gouvernement polonais observe d’abord qu’il ignore completement quelle est la 
disposition du Statut ou du Reglement de la Cour, qui autorise le demandeur A modifier les 
conclusions de la requéte dans la réplique sept mois aprés son introduction, dans sa derniére 
piéce de procédure, et aprés que ces piéces ont ¢té échangées trois fois. . . . Le Gouverne- 
ment polonais a construit sa défense et redigé ses piéces de procédure en se basant sur la 
conclusion primitive. No. 3 de la Requéte: admettre a present une modification essentielle 
de la conclusion équivaudrait a la privation du défendeur de ses moyens de défense et le 


Priverait en particulier du droit de déposer ses exceptions et le Contre-Memoire.” Publica- 
tions of the Court, Series C, No. 11, p. 970. 
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The German agent, in his statement, observed that because of the close con- 
nection existing between expropriation and notice of an intention to expro- 
priate, the subsidiary form amounted merely to a slight modification in the 
wording. The Polish agent subsequently agreed to argue the matter on the 
basis of the subsidiary motion, admitting that the court had overruled the 
contention regarding the separation between expropriation and notice of 
intention to expropriate.2® It therefore remained for the court to consider 
on which conclusion it should decide. Since, it was said, the new conclusion 
constituted in the German Government’s view merely a modification of 
language not affecting the substance of the conclusion contained in the 
application, it was designed to replace the original wording and so become 
the principal conclusion. The conclusion of the application would enter 
into consideration only if the court were to hold that the original conclusion 
was inadmissible or modified in substance by the new wording. The ques- 
tion of admissibility having been disposed of by agreement between the 
parties, the court went on to ascertain whether the so-called subsidiary con- 
clusion was substantially equivalent to the conclusion in the application.” 
The result, then, was to indicate that the court will enter into an examination 
of a new conclusion submitted at as late a stage in the proceedings as the 
reply in order to determine whether it is substantially equivalent to the 
original submission, and further that the agreement of the parties could dis- 
pose of the question of admissibility. 

The latter point again came into question in the next succeeding case, 
that involving the Sino-Belgian treaty of 1865. Suit was brought by uni- 
lateral application of Belgium, one of the conclusions praying for the indica- 
tion pending judgment of ‘‘any provisional measures to be taken for the 
preservation of rights which may subsequently be recognized as belonging to 
Belgium or her nationals.” Interim measures of protection were granted by 
order of the court on January 8, 1927.*° By letter dated February 3, 1927, 
Belgium informed the court of an agreement between the parties designed to 
safeguard her rights, and asked the President to withdraw the order. The 
request was granted by order of February 15, 1927, with the statement: 

Considering that the present suit has been brought by unilateral 
Application and that, as the time allowed for the filing of the Counter- 
Case has not expired, the Respondent has not had an opportunity of 
indicating whether he accepts the Court’s jurisdiction in this case; . . . 


in these circumstances there is nothing to prevent the Applicant, subject 
to the decisions of the Court, from modifying his original submissions.” 


Apparently, this language places restrictions on the amendment of con- 
clusions. The consideration at the basis of the ruling is that the time for 
filing the counter-case had not expired and the respondent had not had an 
opportunity of indicating acceptance of the court’s jurisdiction. It would 


28 Publications of the Court, Series A, No. 7, p. 10. 29 Tbid., p. 45. 
30 Tbid., Series A, No. 8, pp. 6 et seq. 31 Tbid., p. 10. 
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seem, however, that this ruling has no bearing at all on the question of amend- 
ment. In reality there is no attempt at amendment since it is not designed 
to substitute a new conclusion. It might be possible to contend that this is 
an attempt to withdraw aconclusion. The practice of the court in regard to 
withdrawals has been extremely liberal even as regards unilateral action,” 
while here, where the respondent party had agreed in the measures of pro- 
tection to be undertaken, even though it had not formally joined in the 
request to withdraw, it would seem to have been unnecessary to enter into 
any consideration of reasons as to whether withdrawal should be permitted. 
Moreover, it seems inapt to consider the Belgian request even as a withdrawal 
of a conclusion. The conclusions in the application had already been acted 
upon by the order of February 15th, and the attempt was not to modify or 
abandon the conclusion but to secure the quashing of the order. 

In the Chorzow (jurisdiction) case the applicant in its case presented con- 
clusions which constituted an amendment of the conclusions in the applica- 
tion. It was stated by the court that no exception could be taken to this 
amendment since it was effected ‘‘in the first document of the written pro- 
ceedings, in a suit brought by Application, 7z.e., at a time when, in accordance 
with Article 38 of the Rules, the Respondent still retains a completely free 
hand to file preliminary objections.” * It has been argued above * in con- 
nection with the Mavrommatis case that the wording of Articles 35 and 40 
of the rules are strongly persuasive of the view that the conclusions do not 
need to be definitively formulated at least until the case. The language of 
the court in regard to the time when preliminary objections could be filed 
would then be unnecessary, unless it be assumed that the court is now speak- 
ing of amendment as of right. Accepting this interpretation, the rule might 
be laid down that amendment is permitted without leave of court so long as 
the opposite party retains the right to file preliminary objections. Under 
Article 38 of the rules this time is coincident with that for submitting the 


® During the preparation of the rules, it was agreed that the parties should have the right 
to withdraw, by common consent, a suit which they had brought before the court. Judge 
Huber suggested a distinction between withdrawal by consent and withdrawal only by the 
claimant party, but no decision was taken. It was stated that the allocation of costs in 
case of withdrawal must be made by decision of the court. Publications of the Court, 
Series D, No. 2, pp. 83 et seq. 

Various instances of withdrawal of documents of procedure and suppression of passages 
in the Mavrommatis and Upper -Silesian cases are noted in Series E, No. 3, p. 205. In the 
Upper -Silesian case a conclusion in the Polish rejoinder was withdrawn by oral declaration 
and immediately noted by the court. Series C, No. 11, p. 78. The Chorzow case was 
terminated on the agreement of the parties, Series A, Nos. 18-19. Only one instance of 
objection has been found. In the Chorzow case a request was made to withdraw a conclu- 
sion of the Polish rejoinder. The German agent objected on the ground that it had been 
accepted by his government, which had opposed to it the adverse conclusions on the ground 
of which it prayed rejection of the Polish conclusion. Series C, No. 15-II, p. 28. The Polish 
Tequest was granted. Series A, No. 17, p. 14. 

* Publications of the Court, Series A, No. 9, p. 18. % Supra, p. 495. 
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counter-case. But this limit is not inflexible. Thus the submission of a 
preliminary objection has been allowed in the rejoinder where the respondent 
asked for a decision on the objection before any subsequent proceedings on 
the merits.* The tendency is apparent to allow considerable freedom in 
the filing of preliminary objections, but this should not carry with it the 
same freedom to make amendments as of right. The danger of prejudicing 
the opposite party is always present at an advanced stage of the proceedings, 
and amendment must be under the control of the court. Amendments as 
of right should then be limited to the case, whatever the rule be as to amend- 
ments by leave of court. It may also be noted that in the Chorzow case 
under discussion, the respondent, in his preliminary plea, had referred to the 
applicant’s conclusions as formulated in the case and not as formulated in 
the application.*’ 

The Chorzow case also raised acutely the question as to whether any 
amendment had taken place. The conclusions of the German application 
were based on the jurisdictional clause in Article 23 of the Geneva Conven- 
tion of May 15, 1922. The German case referred also to the possibility of 
jurisdiction being based on the German-Polish arbitration treaty, initialled 
at Locarno on October 16, 1925. At the conclusion of the oral argument 
of the German agent, the latter treaty was again discussed and the statement 
was made that, even if the court had no jurisdiction under Article 23, it would 
have it under the Locarno treaty “‘if it were applicable in this case.’’** For- 
mal protest was made by the Polish agent against this as introducing a 
new basis to the application. Article 40 of the rules, it was said, ‘“‘n’est que 
la confirmation d’un principe general et traditionnel, accepté par toutes les 
procédures, qu’un changement de la base de la requéte est inadmissible.” * 
The point was disposed of by the court by holding that the introduction of 
the Locarno treaty in the case was merely designed to deprive the Polish 
counter-claim of a basis, whereas its mention in the oral argument was only 
intended ‘‘to affirm a more or less theoretical opinion in regard to the inter- 
pretation of that Treaty.” 4° Assuming that amendment is to be permitted, 
should it make a difference that the effect of the amendment is to change the 
jurisdictional basis of the application? It is true that the court’s jurisdic- 
tion is always a limited one, and considerations of weight are necessary to 
enable jurisdiction to be founded against objection.*| But if jurisdiction 


35 Publications of the Court, Series E, No. 5, p. 254. 

36 In the preparation of the rules, the revised text of the Secretariat’s draft contained the 
provision (Art. 36) that objections to the jurisdiction may be filed only in limine litis or at as 
early a stage as possible before the commencement of the oral proceedings. Series D, No. 2, 
p. 408. Much opposition developed to this proposal, it being urged that the parties should 
be entitled to raise objections at any time during the proceedings. Jbid., p. 202. The 
article was suppressed. Jbid., p. 214. 

37 Publications of the Court, Series A, No. 9, p. 18. 38 Tbid., p. 19. 

39 Tbid., Series C, No. 13-I, p. 98. 40 Tbid., Series A, No. 9, p. 19. 

“ Cf., ibid., p. 32. 
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exists on the basis of another international agreement than the one lying at 
the base of the original application, it would seem that a change of the basis 
of jurisdiction should be permitted, subject always to control of the court to 
prevent surprise of the opposite party. To refuse it, would merely mean 
that the applicant party would have to start over again with a new applica- 
tion,” which might well work injustice if the first suit resulted in a decision 
acquiring the force of res judicata. 

It will be noted that in none of the cases so far discussed did amendment 
(as distinguished from withdrawal or abandonment) take place later than 
the case. In the proceedings in the Mavrommatis case the Greek Govern- 
ment asked that a number of amendments might be made in its case after 
it had been filed and the time-limit for its deposit had expired. The request 
was complied with, subject to the consent of the British Government, the 
consent being subsequently given with reservation of the right to comment 
on the matter. 

But in the next year the court, in the proceedings on the merits in the 
Chorzow case, went far beyond this and made its most important ruling in 
regard to amendments. Certain conclusions submitted in the German ap- 
plication underwent certain modifications, not only in the case and written 
reply, but in the course of the oral proceedings as well. It was said: 


As the Court has not in the present suit availed itself of the right con- 
ferred upon it under Article 48 of the Statutes to make orders as to 
“‘the form and time in which each Party must conclude its arguments,”’ 
it, in this case, allows the Parties, in accordance with established prece- 
dent, to amend their original submissions, not only in the Case and 
Counter-Case (Article 40 of the Rules), but also both in the subsequent 
documents of the written proceedings and in declarations made by them 
in the course of the hearings (Article 55 of the Rules), subject only to 
the condition that the other Party must always have an opportunity of 
commenting on the amended submissions.“ 


It appears from an extract of the minutes of the meetings of the court that 
the question arose, as to whether the court should assume the task of pre- 
paring a precise statement of the conclusions of the parties on which it should 
give decision, in view of the modifications which had taken place during the 
proceedings. The court decided to undertake this, including the modifica- 
tions made in the oral proceedings. However, the right was reserved for the 
future to indicate to the parties at what moment of time and in what form 
they must present their final conclusions.“ In a case acted upon at the 17th 
session the question was raised whether, in view of this decision, the court 
should fix a time for the presentation of final conclusions by the parties. It 

“ Cf., the utterance of the court in regard to the lack of previous diplomatic negotiations. 
Series A, No. 6, p. 14. 

*’ Publications of the Court, Series E, No. 4, p. 285. See also Series E, No. 6, p. 290. 

“ Ibid., Series A, No. 17, p. 7. 

* Minute 24 of the 11th meeting, 14th Session, Series E, No. 5, p. 257. 
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was agreed that since there was no special reason for a decision of this kind 
in the case in question, the point might be reserved. 

The result of these rulings is to establish a wise liberality which permits 
the parties to amend, subject to the consent of the court, at any time during 
the proceedings, unless the court shall deem it fit to fix a time-limit for 
amendment. Until now, the one limit to amendment may be taken to be 
the termination of the hearing. Since the Mavrommatis case in 1925, the 
practice has been for the President, when terminating the hearing, to refrain 
from declaring the proceedings closed in order to reserve to the court the 
right to put further questions to the parties should the occasion arise.47 In 
this same case, the court refused to receive documents after the hearing was 
so terminated without the consent of both parties.‘ In another case a note 
and annexed document were filed after the termination of hearing, against 
objection. The document was received because it had been announced by 
the agent in his oral reply and had actually been deposited during the oral 
reply of the opposite party. The note, however, was not accepted.*® 

It has been shown above that both in cases instituted by special agree- 
ment and in those brought by application, the parties may agree to vary the 
forms of procedure, subject to the decision of the court.°° Undoubtedly the 
parties can agree that the final conclusions shall be submitted in a certain 
document or within a certain limit of time, as was done in the Free Zones 
case.“ Both parties could then agree in advance to permit amendments up 
to a certain stage, but since the final decision rests with the court in any case, 
the result would be the same as in the ordinary instance of amendment, 
though the fact that the parties have consented many make the court more 
ready to grant the amendment. However, when the parties have fixed a 
limit for the submission of final conclusions, amendments subsequently re- 
quested by one party should be refused. It is perhaps conceivable that the 
court might be ready to grant such a request where reasons of great weight 
are advanced, but it is submitted that in the ordinary case the court should 
not permit unilateral departure from the agreement. 

Assuming no agreement by the parties, should a distinction as to the scope 
of amendment be made between cases brought by special agreement and 
cases on application? It might be argued that where both parties had 
agreed to the institution of the suit, a variation in the conclusions of either 
party should be permitted only with the consent of the other. This would 
be true as regards the questions drawn up in the special agreement on which 
the parties request the decision of the court. But in regard to the conclu- 

46 Publications of the Court, Series E, No. 6, p. 294. 

47 {bid., Series E, No. 4, p. 289. 

48 Tbid., Series E, No. 3, p. 213. This ruling was made in regard to documents of evidence, 
but would also seem applicable to amendments. It would seem further that though both 
parties might consent, the final decision rests with the court, see supra, note 13. 


49 Publications of the Court, Series E, No. 6, p. 297. 
50 See supra, p. 491. 51 See supra, p. 493. 
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sions filed in the individual pleadings of the parties, the same rule should be 
followed as in cases instituted on application. 

In determining the advisability of the practice thus developed by the 
court, reference may be made to the precedents in international and munici- 
pal law. It has been shown that no provision in regard to amendment is 
contained in the Statute or rules, and it seems difficult to argue that this 
omission necessitates a strict limit on amendment.” During the preparation 
of the rules, Judge Altamira presented a draft which contained the provi- 
sion: ‘‘In the Reply the statements of fact contained in the Application and 
also the provisional conclusions may be modified.” This was said to be 
based on the Spanish system permitting ‘“‘the right to modify the conclu- 
sions and arguments upon which (the Counter-Case and the Reply) are 
based.” This, it will be noted, would have imposed a stricter limit than 
the present practice of the court. Much more rigid was a proposal of Judge 
Anzilotti that the parties should submit their conclusions in the first docu- 
ment of procedure. This proposal was withdrawn after discussion.™ 

The practice of international tribunals yields only slight aid. A number 
of claims commissions have adopted rules permitting amendments of the 
pleadings, usually at any time before final submission, subject to leave of the 
commission. <A particularly liberal provision is to be found in the rules of 
the Anglo-German Mixed Arbitral Tribunal. Merignhac states that ad- 
ditional demands cannot be admitted before an arbitral tribunal without the 
consent of both parties and the tribunal, unless a connection exists between 
them and the original demand.*”_ There is little evidence of this distinction 
ininternational practice, though claims commissions have at times formulated 
rules barring amendments introducing a new or different cause of action.*® 

The liberality with which the municipal procedural law of many countries 
now permits amendments needs only a few typical illustrations. The 
practice of Germany,** Great Britain,®° and the equity practice of the United 

2 But cf., the argument of M. Politis in Series C, No. 13-I, p. 34. 

53 Publications of the Court, Series D, No. 2, p. 275. 54 Tbid., p. 139. 

5 For example, U.S. and Chile Claims Commission under the convention of Aug. 7, 1892, 
Rule V, Moore, International Arbitrations, p. 2232; U.S. and Venezuela Mixed Claims Com- 
mission under Protocol of Feb. 17, 1903, Rules IV and V, Ralston, Venezuelan Arbitrations 
of 1903, p. 6; U. S. and Germany Mixed Claims Commission under agreement of Aug. 10, 
1922, Rule IV (c). Cf., Hague Convention of 1907 for Pacific Settlement of International 
Disputes, Arts. 67 and 74. 

% Rule 45, 1 Recueil des Tribunaux Arbitraux Mizxtes (1921), p. 118. 

7 Merignhac, L’artibrage international (1895), p. 263. 

58 See U. S. and Chile Claims Commission under the convention of Aug. 7, 1892, Rule V, 
supra, note 32; Franco-German Mixed Arbitral Tribunal, Rules, Art. 7, 1 Recueil des Tribu- 
naux Arbitraux Miztes (1921), p. 46. 7 

‘9 “ Nach dem Eintritt der Rechtshangigkeit ist eine Anderung der Klage zuldssig, wenn der 
Beklagte einwilligt oder das Gericht sie fur sachdienstlich erachtet.” Zivilprozessordnung, 
§264; and see Stein Jonas, Zivilprozessordung, §128 V No. 3, §264, §268. 

*° “The Court or a judge may, at any stage of the proceedings, allow either party to alter 
or amend his indorsement or pleadings, in such manner and on such terms as may be just, 
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States Federal Courts ™ may be cited. The modern tendency is to permit 
amendment at any state of the proceedings subject to the control of the 
court. On more than one occasion the Permanent Court has stated that 
since its jurisdiction is international it “‘is not bound to attach to matters 
of form the same degree of importance which they might possess in municipal 
law.” ® Clearly, where municipal systems evidence a policy against in- 
sistence on matters of form, an international court should be at least as 
liberal. 

The present situation may then be stated as follows: Amendments of con- 
clusions contained in the application may be made as of right in the case. 
All other amendments may be taken only by leave of court. The court has 
permitted such amendments to be freely made at any time before the ter- 
mination of the oral hearings. On various occasions, the court in granting 
amendments has used language which might be construed as limiting the 
right to amend to the particular circumstances of the case, but it has not 
hesitated subsequently to permit amendment in circumstances which these 
utterances would not fit. In short, the court has followed the principle that 
only the possibility of prejudicing the opposite party can militate against 
amendment, and has attempted to guard against this, not by a rigid rule, 
but by an individual scrutiny of each case. 


and all such amendments shall be made as may be necessary for the purpose of determining 
the real questions in controversy between the parties.” Rules of the Supreme Court of 
Judicature, Order XXVIII; and see Annual Practice, 1931, p. 461. 

61 “The Court may at any time, in furtherance of justice, upon such terms as may be just, 
permit any process, proceeding, pleading or record to be amended, or material supplemental 
matter to be set forth in an amended or supplemental pleading . . .” Federal Equity Rule 


19. 
62 Publications of the Court, Series A, No. 2, p. 34; Series A, No. 6, p. 14. 
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EDITORIAL COMMENT 


ECONOMIC FACTORS AND INTERNATIONAL LAW 


One of the most striking phenomena of the period since the World War is 
the growing recognition of the economic basis of international stability. The 
problems of alliances of royal families, once significant, are now of little 
importance as compared with the problems of international trade and 
commerce. The post-war attempts at international rehabilitation of the 
finances of some of the states, unable by themselves to meet their obligations, 
had such a degree of success that other types of international financing were 
proposed and from time to time have been tested. The suggested Austro- 
German Customs Union and the Briand European Union alike have financial 
bases. The same European newspaper in successive numbers estimates the 
effect of wheat prices upon the Canadian, the Argentine and the Rumanian 
farmers, all of whom were looking with grave concern to the probable pro- 
duction and marketing of Russian wheat. The proposition to fix by an 
international agreement a quota for production of wheat in each country 
was not regarded as unreasonable and scarcely as novel. 

Cartels regulating the production and distribution of many articles have 
developed rapidly, but the term cannot properly be applied to all the eco- 
nomic combinations which often ignore national frontiers. In some form 
many of these were in existence before 1914, but the fields within which they 
acted were usually limited. The World War, putting an end to much inter- 
state commerce, led to undue stimulation of certain national undertakings, 
which now by a process of rationalization are undergoing economic equaliza- 
tion. After the war, new boundary and treaty restrictions disturbed prior 
economic relations for which some adjustment had to be devised. The 
League of Nations in its Economic and Financial Sections and the World 
Economic Conferences have given much attention to international industrial 
agreements. 

An International Opium Conference, an International Institute of Agri- 
culture, an International Bureau of Weights and Measures, and an Inter- 
national Postal Union, now seem to be essential to international well-being. 
An International sugar council, an international wheat conference, an 
international organization for raw material production, an international land 
mortgage bank, an international long-term credit institute, and the Bank for 
International Settlements, are among the newer agencies proposed or already 
in existence for meeting changing conditions. With these changes are 
coming new problems in international legal relations. Treaties have been 
negotiated and courts have been established for meeting some of these new 
conditions, but even the treaties and the courts have not kept pace with the 
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rapid changes in international relations to which the principles of inter- 


national law must to some degree be applied. 
GEORGE GRAFTON WILSON 


THE BASIS OF AN ADVISORY OPINION BY THE WORLD COURT ON THE PROPOSED 
AUSTRO-GERMAN CUSTOMS UNION 


The recent request by the Council of the League of Nations for an ad- 
visory opinion by the Permanent Court of International Justice on the legal- 
ity of the proposed Austro-German Customs Union suggests several inter- 
esting juridical questions. 

Certain aspects of the question submitted for the opinion of the court 
may be regarded as involving considerations of political or economic ex- 
pediency for the solution of which there exist no rules or principles of law. 
Certain other aspects of the question submitted involve conjectures as to 
future events and developments dependent upon the practical operation of a 
projected treaty, the terms of which have not as yet been finally formulated. 
In what manner the court will deal, if at all, in its advisory opinion, with 
considerations which seem to call rather for mediation and the exercise of 
wise statesmanship than for judicial treatment, will be watched with keen 
interest in the United States. 

Hitherto the court has acted as a court of law and not as a mediator or 
advisor on problems of statesmanship. In its previous decisions it has 
limited itself to the application of law to ascertained facts, and has not under- 
taken to forecast the future or express its opinion on considerations of 
expediency with reference to the general welfare of those concerned. As 
pointed out by Judge Kellogg in his observations! on a recent order of the 
court, it is not within the competence of the court to deal with cases ‘‘for 
the solution of which there exist absolutely no rules or principle of law and 
which the Court must decide solely upon the basis of its conception of 
political or economic expediency.” 

The request under consideration was made by the Council of the League 
at its meeting in Geneva on May 19th last, and requests an advisory opinion 
by the court, in accordance with Article XIV of the Covenant, on the follow- 
ing question: 


Would a régime established between Germany and Austria on the 
basis and within the limits of the principles laid down by the protocol of 
March 19, 1931, the text of which is annexed to the present request, be 
compatible with Article 88 of the Treaty of St. Germain and with Proto- 
col 1 signed at Geneva on Oct. 4, 1922. 


The provisions of Article 88 of the Treaty of St. Germain, referred to in 
this request, are as follows: 


The independence of Austria is inalienable otherwise than with the 
consent of the Council of the League of Nations. Consequently Austria 


1 April number of this Journat, Vol. 25, No. 2, p. 203. 
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undertakes in the absence of the consent of the said Council to abstain 
from any act which might directly or indirectly or by any means what- 
ever compromise her independence, particularly, and until her admission 
to membership of the League of Nations, by participation in the affairs 
of another Power. 


Austria was admitted to membership in the League of Nations on Decem- 
ber 15, 1920. 

Protocol 1, signed at Geneva on October 4, 1922, which is also referred to 
in this request, was designed to aid the economic and financial reconstruction 
of Austria, and was signed by Great Britain, France, Italy, Czechoslovakia 
and Austria. Incidentally, it reiterated and defined the limitations imposed 
by the Treaty of St. Germain as to Austria’s relations with Germany. The 


provisions of this protocol which are pertinent to the present question are as 
follows: 


The Government of the Federal Republic of Austria . . . 

Undertakes, in accordance with the terms of Article 88 of the Treaty 
of St. Germain, not to alienate its independence; it will abstain from any 
negotiations or from any economic or financial engagement calculated 
directly or indirectly to compromise this independence. 

This undertaking shall not prevent Austria from maintaining, subject 
to the provisions of the Treaty of St. Germain, her freedom in the 
matter of customs tariffs and commercial or financial agreements and, in 
general, in all matters relating to her economic régime or her commercial 
relations, provided always that she shall not violate her economic 
independence by granting to any state a special régime or exclusive 
advantages calculated to threaten this independence. 


The Council’s request also refers to the protocol of March 19, 1931, be- 
tween Austria and Germany, the text of which is annexed to the request, and 
it is “‘on the basis and within the limits of the principles laid down” by this 
protocol that the legality of the proposed customs union is to be tested. 
This protocol is in reality a preliminary agreement between the two 
governments concerned to enter into negotiations for a treaty to assimilate 
the tariffs and economic policies of their respective countries on the basis and 
limits of certain principles therein stated. Article 1 of the protocol states 
that the projected treaty is destined to mark the beginning of a new order 
of European economic conditions on lines of regional agreements, ‘‘the 
independence of the two countries being fully maintained and due respect 
being paid to the obligations undertaken by them towards third states.” 
This article also provides that in the proposed treaty the parties will “declare 
their willingness to enter into negotiations for a similar agreement with any 
other country expressing such a desire.’ Article 2 and the succeeding 
articles deal specifically with tariff arrangements to be adopted in the pro- 
posed treaty, and it is evident that in projecting this treaty a deliberate 
effort has been made by the two governments to avoid, so far as possible, any 
suggestion of political union or the establishment of any political bonds 
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which would run counter to the limitations imposed by the above quoted 
provisions of the Treaty of St. Germain and of Protocol 1 of October 4, 1922. 

In the preliminary discussions and expositions by the spokesmen of the 
governments concerned as to their respective contentions in regard to the 
purpose and effect of the projected customs union between Austria and 
Germany, the question of its political and economic aspect, as well as the 
objections to its legality, have been fully developed. It is confidently as- 
serted on the part of Austria and Germany that the object of the proposed 
customs union is essentially economic and not political or organic union, and 
that it is the first step toward the accomplishment, through regional agree- 
ments, of Mr. Briand’s great constructive project for a general European 
customs union. Moreover, Austria contends that a customs union with 
Germany is a matter of life or death for her, and urges that the present 
political domination by the Allied Powers of economic conditions is re- 
sponsible for the present economic stagnation in Europe. 

On the other hand, it is urged with equal confidence on the part of the 
nations antagonistic to the plan, among which France and Czechoslovakia 
are the most aggressive, that the object of the plan is political union to be 
attained through economic influences, and that the inevitable result of the 
projected treaty, if entered into, must be political union. The former Allied 
Powers see in the plan the actual attainment by Germany of one of Ger- 
many’s great objectives in the war. They consider that in reality it is 
designed to establish the much discussed Anschluss in the sense of political 
union between Austria and Germany, and this they regard as the first step 
toward carrying out Germany’s Mittel-Europa project, which was blocked 
by the defeat of the Central Powers in the war. 

It is also recalled,? as indicating the ulterior purpose of political union on 
the part of Austria and Germany, that the Austrian Republic originally 
styled itself the German-Austrian Republic, and its draft constitution, as 
adopted by the National Assembly in November, 1918, provided: 


Article II. German-Austria forms an integral part of the German 
Republic. Special laws shall govern the participation of German- 
Austria in the legislation and administration of the German Republic, 
and shall determine the force of laws and customs of the German Re- 
public in German-Austria. 


So also the German Constitution, signed at Weimar on July 31, 1919, 
contained the following provision in Article 61: 


German-Austria shall, after it has joined the German Reich, have the 
right to participate in the Council of the Reich with such a number of 
mandates as shall correspond to the size of the population. Until that 
time the representatives of German-Austria shall have an advisory vote. 


2 Editorial Research Reports: The Austro-German Customs Union Project, April 23, 1931, 
Vol. 1, No. 15, p. 259, et seg. 
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The Allied Powers, however, objected to this contemplated inclusion of 
Austria as an additional federal state of Germany, and expressly prohibited 
any political union between Germany and Austria in the Treaty of Ver- 
sailles, Article 80 of which provides: 

Germany acknowledges and will respect strictly the independence of 
Austria, within the frontiers which may be fixed in a treaty between 
that state and the Principal Allied and Associated Powers; she agrees 
that this independence shall be inalienable, except with the consent of 
the Council of the League of Nations. 


The Council has submitted its request to the court without reference to 
the political and economic contentions of the interested parties, although, 
as above pointed out, the question submitted may be regarded as involv- 
ing these and other considerations not of a strictly judicial character. 

As to the legal elements in the question submitted to the court, a recent 
article on this customs union scheme* summarizes the Austrian and German 
counter-arguments to the suggestion that the proposed customs union is 
incompatible with Austria’s obligations under the international agreements 
already cited, as follows: 

The Austro-German defence to the charge that Austria will alienate 
her independence is based upon the published principles on which the 
two countries have agreed to conclude the Customs Union Treaty. 
They claim that the alienation by Austria of her independence has been 
expressly excluded, that there will be no Joint Tariff Parliament, that, 
consequently, any changes in the rate of duties will have to be negotiated 
and not voted, that the Treaty is to be concluded for an initial period of 
three years and that, at the end of this short period it may be denounced 
by either side and that, finally, not only do the two Customs Authorities 
remain entirely separate, but both countries retain the right indefinitely 
to conclude commercial treaties with third parties and, while such 
negotiations will normally, though not necessarily, be carried on jointly, 
there will always be two separate treaties and not one. It is contended 
that, in the light of these explicit safeguards, it is difficult to see how 
— independence will be alienated by her participation in the 

nion. 


There are two other legal questions, which are not specifically mentioned 
in the Council’s request, but which may appropriately be considered by the 
court, with reference to it. One of these questions relates to the possible 
effect of the customs union on the security exacted from Austria for the 
payment of her international loan of approximately $125,000,000 in 1922, 
which loan was guaranteed by Great Britain, France, Czechoslovakia, Italy, 
Belgium, Denmark, Holland and Sweden. For the service of this loan 
Austria assigned her customs revenues, and was required by the second and 
third protocols of October 4, 1922, not to make any changes in the tariff 
rates which might diminish the return without obtaining the approval of the 


3 Bulletin of International News, April 9, 1931, Vol. VII, No. 21, p. 1236. 
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Commissioner General appointed in accordance with those arrangements. 
These protocols further authorize the reappointment of a Commissioner 
General if, within ten years after the external control under these protocols 
came to an end in 1926, the proceeds from assigned revenues were insufficient 
for the service of the loan. The other of these two additional legal questions 
arises under Articles 217 to 220 of the Treaty of St. Germain, by which the 
Allied and Associated Powers were given ‘‘most favored nation rights in 
Austria.”” These rights, it is now argued, would be impaired by a customs 
union between Austria and Germany. The article above mentioned‘ sum- 
marizes the position of Austria and Germany on these objections to the 
plan, as follows: 

As to the question of the cover of the Loan service, in the preliminary 
Convention both Parties have agreed to respect all obligations to third 
Parties, which, it is held, points conclusively to the fact that the cover of 
the Loan will be properly provided. As regards the point arising out of 
the ‘“‘most-favoured-nation” rights enjoyed by the Allied and Asso- 
ciated Powers under the Treaty of St. Germain, it is argued that, when 
a Customs Unionis concluded, the “‘ most-favoured-nation”’ treatment ap- 
plies to the newly-formed Economic Unit as a whole and not separately to 
the parts which have been united to form it, a doctrine actually accepted 
in 1921 when Belgium and Luxemburg entered into a Customs Union. 
It is therefore contended that a principle accepted in this instance should 
be respected in the case of the Austro-German Economic Union. 


The legal aspect of the question submitted for the court’s opinion obviously 
is but a temporary phase of the broader problem of how Europe can success- 
fully readjust its present depressing economic situation. The former Allied 
Powers, however, together with Czechoslovakia, are all apprehensive about 
the effect on their own interests when Germany recovers its economic and 
financial independence. From their point of view, it is a problem of security 
and peace for themselves. Generally speaking, as appears from the pub- 
lished discussions of this subject, Great Britain fears resulting commercial 
competition; France fears political rivalry; Italy foresees a military and 
political menace, and Czechoslovakia fears isolation and economic subjec- 
tion; and yet, unless Germany recovers, there is little prospect of enduring 
peace and prosperity in Europe. 

In the circumstances, although the Council’s request for an advisory 
opinion may be limited in terms to a purely legal question, the decision of 
that’ question either way is likely to have far-reaching political consequences. 

CHANDLER P, ANDERSON 


THE ANSCHLUSS AND THE PERMANENT COURT OF INTERNATIONAL JUSTICE 


The resolution of the Council of the League of Nations of May 19, 1931, 
requesting the Permanent Court of International Justice to give an advisory 
opinion concerning the right of Germany and Austria to form a customs 


4 Bulletin of International News, April 9, 1931, Vol. VII, No. 21, p. 1236. 
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union, raises a question of supreme importance for the peace of Europe, the 
prestige of the League of Nations, and also for the prestige of the court. 
It reads as follows: 


Would a régime established between Germany and Austria on the 
basis and within the limits of the principles laid down by the Protocol 
of March 19, 1931, the text of which is annexed to the present request, 
be compatible with Article 88 of the Treaty of Saint-Germain and with 
Protocol No. I signed at Geneva on October 4, 1922? 


Article 88 of the Treaty of Saint-Germain stated: 


The independence of Austria is inalienable otherwise than with the 
consent of the Council of the League of Nations. Consequently Austria 
undertakes in the absence of the consent of the said Council to abstain 
from any act which might directly or indirectly or by any means what- 
ever compromise her independence, particularly, and until her ad- 
mission to membership in the League of Nations, by participation in the 
affairs of another Power. 


The essential declarations of the protocol signed at Geneva on October 4, 
1922, for the purpose of assisting Austria in her work of economic and finan- 
cial reconstruction, affirmed on the part of Governments of Great Britain, 
France, Italy, and Czechoslovakia: 


That they will respect the political independence, the territorial 
integrity and the sovereignty of Austria; 

That they will not seek to obtain any special or exclusive economic or 
financial advantage calculated directly or indirectly to compromise 
that independence; 

That they will abstain from any act which might be contrary to the 
spirit of the conventions which will be drawn up in common with a 
view to effecting the economic and financial reconstruction of Austria, 
or which might prejudicially affect the guarantees demanded by the 
Powers for the protection of the interests of the creditors and of the 
guarantor States; 

And that, with a view to ensuring the respect of these principles by 
all nations, they will, should occasion arise, appeal, in accordance with 
the regulations contained in the Covenant of the League of Nations, 
either individually or collectively, to the Council of the League, in 
order that the latter may consider what measures should be taken, and 
that they will conform to the decisions of the said Council. 


The Austrian Government for its part declares in the protocol that it 


Undertakes, in accordance with the terms of Article 88 of the Treaty 
of Saint-Germain, not to alienate its independence; it will abstain from 
any negotiations or from any economic or financial engagement cal- 
culated directly or indirectly to compromise this independence. 

This undertaking shall not prevent Austria from maintaining, subject 
to the provisions of the Treaty of Saint-Germain, her freedom in the 
matter of customs tariffs and commercial or financial agreements, and, 
in general, in all matters relating to her economic régime or her com- 
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mercial relations, provided always that she shall not violate her eco- 
nomic independence by granting to any State a special régime or ex- 
clusive advantages calculated to threaten this independence. 


In order properly to understand the nature of the problem presented for the 
consideration of the Permanent Court of International Justice it is necessary 
to review the circumstances under which the resolution of May 19th was 
adopted. The announcement of the signing of the Austro-German Protocol 
of March 19, 1931, for the purpose of “assimilating the tariff and economic 
policies of their respective countries,’ caused great surprise and apprehen- 
sions throughout Europe, particularly in France. Article I of this protocol 
enunciated the following principles: 

(1) While completely maintaining the independence of the two 
States and fully respecting the obligations undertaken by them towards 
other States, the treaty is intended to initiate a reorganization of Euro- 
pean economic conditions by regional agreements. 

(2) More especially both Parties will, in the treaty, unconditionally 
declare their willingness to enter into negotiations for a similar arrange- 
ment with any other country expressing such a desire. 


The protestations and assurances of Germany and Austria that the plan 
for a closer coéperation in economic ways was without any political signifi- 
cance whatever and that it was not exclusive of similar agreements with other 
countries, did not allay the fears of France and other countries. M. Briand 
objected that, in addition to being a violation of Article 88 of the Treaty of 
Saint-Germain, and of the Protocol of October 4, 1922, it militated against 
the general plans under consideration by the Commission on European 
Union for the alleviation of the universal economic distress. In laying down 
the principle of ‘‘a reorganization of European economic conditions by 
regional understandings”’ it rendered infinitely more difficult the adoption 
of a more general comprehensive plan. This point of view was particularly 
stressed by M. Grandi, Minister for Foreign Affairs for Italy. 

By the time of the May session of the Council of the League it was quite 
evident that the controversy seriously threatened the peaceful relations of 
Europe and interfered with its economic rehabilitation. The discussions in 
the Commission on European Union, which met at the same time in Geneva, 
showed that there was little hope of any general remedial measures for the 
economic situation which might have the effect of inducing Germany and 
Austria to abandon their plan for a customs union. The controversy could 
not safely be allowed to drag on. Some expedient must be found, if for no 
other purpose than to provide a delay for further diplomatic parleyings and 
concessions. This expedient was found by Mr. Arthur Henderson, the 
British Minister for Foreign Affairs, in the form of the resolution of May 
19th, which was agreed to unanimously. Austria gave satisfactory as- 
surances that it would not consummate the proposed union pending a deci- 
sion by the Permanent Court, and all agreed that, whatever its decision 
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might be, the question would always remain open for discussion. Only the 
“juridical” phase of the controversy was referred to the court. 

What are the alternative courses of action for the court in the premises? 
First of all, it may base an advisory opinion solely on the texts of Article 88 
and the Protocol of October 4, 1922, and refuse to admit any extraneous 
evidence concerning the intent of the parties to these conventions. It may 
hold that their intent is perfectly clear and contemplates only an attempt to 
effect a political union between Austria and Germany. It may accept the 
declarations of both countries that the proposed régime of closer codperation 
is purely commercial in purpose to assist in the solution of their immediate 
pressing economic problems, and that it is by no means exclusive in char- 
acter. The court may thus decide that from the juridical point of view the 
Protocol of March 19 is entirely legal. 

In this case, however, the apprehensions of France and other countries 
will in no way be allayed, but, on the contrary, greatly increased. The 
question will still remain open for discussion in accordance with the mutual 
understanding in the Council of the League. Austria and Germany will be 
in a much stronger position to maintain their right to establish the union, but 
international relations will only be the more embittered. 

Another alternative is for the court to declare the proposed union to be a 
real menace to the ‘inalienable’ independence of Austria and therefore a 
clear violation of Article 88 and of the Protocol of October 4, 1922. But in 
order to reach this decision, the court will be compelled to examine thoroughly 
into the historic origins of Article 88. It will have to admit any extraneous 
evidence showing the real intent of the parties to the Treaty of Saint-Ger- 
main. It will be constrained to recognize the undisguised fact that Article 
88 was inserted in the Treaty of Saint-Germain because of the fear of the 
creation of a formidable Mittel-Europa reaching from the North Sea to the 
confines of Italy and adjoining, or even including, Hungary. It will be 
unable to avoid the conclusion that the expression ‘inalienable independ- 
ence’’ of Austria in reality constitutes a kind of international servitude which 
actually denies to that unhappy country the most fundamental, absolute, 
inalienable right of sovereign independence, namely, the right freely to 
decide and dispose of its own fortunes. If the court should render an ad- 
visory opinion of this nature, it would find itself in the embarrassing and 
dubious situation of becoming involved in a dispute which is primarily and 
essentially political in character. 

Here again, the controversy will not be disposed of. Germany and 
Austria will not be in as strong a position to establish the union, but it is 
not to be expected that they will be disposed to accept a political decision 
at the hands of the court which they may consider as a violation of the very 
basic rights of sovereign independence. If they should insist on their right, 
and on their urgent need, to codperate more closely in an economic way, it is 
painfully evident that international relations will suffer an aggravated strain. 


512 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


A third alternative, and one which the court may be strongly inclined to 
adopt, is to refuse absolutely, as in the Eastern Carelia case, to give any 
advisory opinion whatever. It may properly hold that the question is 
essentially political in character and only in a subsidiary extent to be con- 
sidered as juridical. It may well resent this expedient of the Council of the 
League of Nations to make use of the court for purposes of gaining more 
time for further diplomatic discussions. It may feel that it has thereby been 
unwarrantedly exposed to a serious blow to its prestige as a judicial tribunal 
by implicating it in a dangerous political dispute where its opinion might be 
treated with slight respect, or ignored completely. 

Whatever the action of the court may be, it is quite obvious that the 
fundamental question of the Anschluss will remain a menace to the peace of 
Europe so long as the interested nations maintain their respective points of 
view. In last analysis, the question must be recognized as essentially a 
political one. It concerns the principle of balance-of-power and is in no way 
juridical in character, except in so far as it affects the basic rights of the 
sovereignty and independence of Austria, as well as the freedom of action of 
Germany. Various conceptions of the idea of balance-of-power are in violent 
opposition. France and the Little Entente have their own principle to 
uphold. Italy is pursuing a policy of balance-of-power that may run counter 
to this principle, and Germany, Austria, and Hungary are bound to uphold 
their own respective conceptions of what constitutes a safe balance-of-power 
for the protection of their national interests. The issue presented to the 
Permanent Court of International Justice is, therefore, one that profoundly 
affects the whole fabric of international relations. It involves the prestige 


of the court itself as well as of the League of Nations. 
Puitip MARSHALL BROWN 


EXTRATERRITORIAL INDUSTRIES OF AMERICAN NATIONALS 


The Government of the United States has been, and remains, confronted 
with a two-fold problem arising out of the establishment by American 
citizens of industrial enterprises, oftentimes assuming the form of branch 
plants or factories, in the territories of foreign states. It concerns both the 
protection of American life and property, and assistance in the extension of 
trade. With respect to the former, the Department of State declared 
in 1930, that “‘such extraterritorial activities do not impair the right 
inherent by virtue of American citizenship, to protection of life and 
property.”’! 

In relation to the latter aspect of the problem, the position of the Govern- 
ment of the United States appears to be undergoing a change. In 1910, the 
Department of State decided that firms which had removed “all or a part of 
their plants from the United States to Canada”’ were no longer entitled to 
the assistance of the government so far as their foreign factories were con- 

1 Note 1(b) to §603(a), Art. XXVIII, of the Consular Regulations of the United States. 
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cerned.? It was recognized, however, that circumstances might justify the 
extension of governmental assistance to an extraterritorial factory either 
established or projected by American citizens who made use of American 
capital. It was declared that where, for example, an established manufac- 
turing enterprise in the United States, exporting its products to foreign 
countries, found it expedient to meet competitive conditions in a certain 
foreign market by establishing a branch therein for the purpose of pre- 
empting the field and stopping competition, and thus preserving and foster- 
ing the main export business for the benefit of which the branch had thus 
been established, there would seem to be reason for the extension of the good 
offices and assistance of the foreign service of the United States. It was said 
that such a case was to be clearly distinguished from one where a foreign 
branch was a serious undertaking maintained to build up a trade which 
would compete with the genuine American export trade “and might even 
result in making the branch in the foreign country a base for distributing 
foreign-made goods to third countries in competition with American ex- 
ports.’’® 

While the circular instruction declaratory of the foregoing views does not 
appear to have been revoked, it is not understood that the encouragement to 
branch activities established for the purpose of preémpting the field and 
stopping competition in a particular foreign market has ever found any 
practical application. Moreover, there has been increasing doubt whether 
American branch factories are in fact established with any close regard 
for the distinction made in the instruction. In May, 1930, the Depart- 
ment of State issued the following instruction to American consular 
officers: 


Consular officers may not furnish information in furtherance of proj- 
ects for the establishment of American factories abroad. It is the 
established policy of the Department that when American manufac- 
turing enterprises, for tariff or taxation reasons, establish branch 
factories abroad they are no longer entitled to trade extension assistance 
on the part of American consular officers in so far as their foreign fac- 
tories are concerned. The Department has not seen fit, however, to 
utilize the machinery of its consular service in procuring for other 
American concerns specific data with respect to the extraterritorial 
activities of manufacturers whose headquarters continue to be in the 
United States.‘ 


? Mr. Knox, Secy. of State, to American Diplomatic and Consular Officers, March 24, 1910, 
quoting Circular Instruction to Consular Officers, of April 30, 1906, Dept. of State, Circulars 
Relating to Citizenship, 1916, 30-32. 

37d. ‘In cases of this kind,” it was said, ‘‘the Department must regard the enterprise as 
essentially foreign from the point of view of international competition, and, therefore, the 
activities of the diplomatic and consular officers in behalf of the American citizens who are 
concerned in the establishment of such extraterritorial factories should be limited to matters 
of courtesy and the supplying of general information only.” 

‘ Note 1(b) to §603(a), Art. XXVIII, of the Consular Regulations of the United States. 
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At the present time it is through the Department of Commerce rather 
than the Department of State that the Government of the United States 
concerns itself and deals with the matter of trade extension assistance abroad. 
The former is understood to be increasingly doubtful whether the establish- 
ment of American branch factories in foreign territory is to be deemed 
necessarily disadvantageous to the economic interests of the United States, 
save under special conditions productive of an adverse effect that is obvious 
in particular cases. Accordingly, the Department of Commerce does not 
appear to be disposed to announce that it will regard such American in- 


dustrial activities as generally undeserving of support or encouragement. 
CHARLES CHENEY HYDE 


THE SHOOTING OF TWO MEXICAN STUDENTS 


On June 8, 1931, Emilio Cortes Rubio, a distant cousin of the President of 
Mexico, and his companion, Manuel Gomez, were shot by Deputy Sheriff 
Guess of Carter County, Oklahoma, according to press reports. Another 
companion, Salvador Cortes Rubio, also a relative of the President, was un- 
hurt. These young men had been attending college in Atchison, Kansas, 
which they left on June 7th to motor to Mexico City. Fernando Ortiz Rubio 
and Guillermo Ortiz Rubio, sons of the President attending the same college, 
started at the same time on a motor trip to New York. 

According to reports, it appears that Deputy Guess and Deputy Cecil 
Crosby came upon the Mexicans’ car as it was standing by the roadside in 
the residential section of Ardmore, Oklahoma, in the early morning hours. 
Guess and Crosby attempted to question the young men as they sat in the 
car beside the highway. The sheriffs assert that they made known that 
they were officers in the beginning, showing their stars. They state, accord- 
ing to the press, that the shooting occurred after the two youths had drawn 
guns, although they did not fire; that Crosby disarmed one youth; that the 
other emerged from the car with a gun protruding from a blanket thrown 
about his shoulders; that thereupon Guess fired, killing the student; that 
then the first youth, who had been disarmed, produced a small pistol, and 
Guess fired on him. The third youth, Salvador, was apparently unarmed, 
or at least did not show his weapons. 

President Hoover telegraphed a message to President Rubio and the 
Mexican Foreign Minister, expressing his regret and stating that he had 
ordered a minute investigation of the circumstances of this profoundly re- 
grettable incident. Secretary Stimson telegraphed Governor Murray asking 
him to direct a minute investigation with a view of determining the cir- 
cumstances and responsibility as to the killing. Governor Murray replied 
that the State Criminal Investigator and the Attorney General will aid the 
County Attorney in the investigation and that the bodies would be prepared 
for shipment to Mexico at the expense of the State. 

5 See, Louis Domeratzky, ‘‘ American Industry Abroad,” Foreign Affairs, VIII, p. 569. 
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The Governor sent a letter to the Mexican Consul at Oklahoma City ex- 
pressing deep regret at this occurrence and assuring him that diligent effort 
would be made to ascertain whether the officer was without authority to 
commit the act. The Governor added that the youths had done no wrong 
and had violated no law other than that they were carrying concealed weap- 
ons on their persons. The press despatches also quote Governor Murray as 
stating that ‘‘no officer has a right to make an arrest without a warrant 
except for disturbance of the peace committed in his presence. Shooting 
under other circumstances is done at the peril of the officer.” 

According to the press, the two deputies submitted to arrest, and asked 
that charges be filed against them in order that they might be vindicated. 

This regrettable affair, involving the killing of two citizens of a neighboring 
republic, raises the question of the responsibility of the United States in 
this connection. According to the general principles of international law, 
it is the primary duty of the United States to see that justice is done to aliens 
in the circumstances of this case. A judicial system has been set up for this 
purpose in each state of the Union. The offenders have been apprehended 
and a thorough and impartial examination should be, and undoubtedly 
has been, made, bringing out all the facts for submission to the grand jury 
with a view to obtaining an indictment, and then proceeding to trial. On 
going to press, it is reported that Guess has been tried and acquitted of the 
murder of one of the Mexicans and is yet to be tried for the murder of the 
other victim. Crosby has not yet been tried. 

It is the obligation of the United States, acting through the State of Okla- 
homa, to see that these steps are taken, that full opportunity be given for the 
presentation of both sides of the case and that a fair trial be had. The fact 
that the offender is a county or State officer makes no difference in this re- 
spect. In the language of the Harvard Research in International Law: 

A state is not relieved of responsibility because an injury to an alien 
is attributable to one of its political subdivisions, regardless of the extent 
to which the national government, according to its constitution, has 
control of the subdivision. 

If the offenders are not indicted, or, if indicted, are eventually acquitted, 
after full investigation, opportunity to be heard, and fair trial, the case 
would ordinarily be dropped. If, however, the machinery of justice has not 
functioned properly, with the result of a palpable denial of justice, either 
before the grand jury, or in the courts, which cannot be remedied by appeal, 
the United States would ordinarily be responsible under the principles of 
international law for this breakdown in judicial procedure and the resultant 
failure to carry out its obligation to see that justice is done. In these circum- 
stances, the Mexican Government, on behalf of the relatives of the deceased, 
would be in a position to present, through diplomatic channels, a claim 
against the United States for remuneration. A country is not obliged to 
accept for its citizens the treatment generally accorded by another country 
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under local laws to its citizens. Thetreatment must comport with the stand- 
ard set by international law; and may not be less than that accorded to 
nationals. Secretary of State Fish, in 1873, said: ‘‘ Foreign Governments 
have a right, and it is their duty, to judge whether their citizens have re- 
ceived the protection due to them pursuant to public law and treaties.” 

On the other hand, if the offenders are found guilty by the courts after a 
fair trial, and punishment is meted out to them commensurate to the offense, 
according to the applicable laws, the United States may ordinarily be said 
to have carried out its international obligation in the premises. 

In the United States an action against the subordinate officer or 
employee is all that the local law affords, and if aliens have that privilege 
equally with nationals, international responsibility has not heretofore 
usually been admitted. (Op. cit.) 

There may be a difference between the conception under American law of 
what is justice in this case, and that under Mexican law. This arises from 
the fact that the systems of criminal law in force in different countries 
may be different. The methods of investigation, trial, and punishment vary 
in many countries. The rule of international law is that an alien is bound 
to submit to the local law and procedure, and his government is not justified 
in complaining unless the administration of justice is below the standard of 
civilized justice as universally recognized, which standard, of course, pro- 
hibits discrimination against an alien, denial of free access to the courts, 
undue delay in rendering judgment, cruel penalties, and the like. 

This case serves to illustrate how an incident pregnant with international 
difficulties may be handled so as to avoid or invite controversy between the 
United States and Mexico. It remains only to mention that by Article XX1 
of the treaty of 1848 and Article VII of the treaty of 1853 between the two 
countries every difference which may arise between them is to be settled by 


amicable means. 
L. H. 


THE MOSES-LINTHICUM ACT ON THE FOREIGN SERVICE 


The series of legislative reforms in the Foreign Service, necessary per- 
manently to establish the merit principle free from the covetous onslaught 
of the politicians or the specious reasoning and ill-advised compromise of 
weak officials, has at last been completed. The Rogers Act established a 
permanent Foreign Service career. The Porter Act secured official resi- 
dences for our foreign representatives in many of the most important and 
difficult posts. Finally, the Moses-Linthicum Act, which went into effect 
July 1, 1931, has given legislative sanction to the existing system, with the 
addition of slight modifications for the purpose of obviating certain recog- 
nized defects. 

Among these ameliorations may be mentioned the raising of the maximum 
salary of the Foreign Service career officer to $10,000. Provision has 
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been made in each grade for an annual increase of $100 or $200 until the 
maximum be reached, so that the faithful officer may not become discour- 
aged from long-deferred promotion. Annual leave may be made cumulative 
so as to permit an officer to return home from time to time for a reasonably 
prolonged visit. At the end of thirty years’ service a Foreign Service officer 
may retire voluntarily, and, if he desire, enter private employment to receive 
a salary in addition to his retirement allowance. Another provision au- 
thorizes the Secretary of State, under presidential regulations, to retire 
upon appropriate annuities officers found to be definitely unsatisfactory, a 
procedure for which there has been no authority up to this time. With the 
desire to secure greater efficiency through decentralization, the Act authorizes 
the establishment of fiscal districts in foreign countries with district offices 
therein for consolidating the accounting and disbursing functions of the 
government abroad. This should greatly simplify and accelerate the han- 
dling of the fiscal relations of our Foreign Service. 

It now remains to improve the nature of the written examinations in order 
that they may serve the better to discover reasoning ability in the applicants. 
It will also be important to perfect the system of preliminary training of 
candidates during the probationary period so that they may one and all be 
sent for a few months to one of our consulates abroad, before they take up the 
work of the Foreign Service School in the Department of State. Every 
possible effort should be made to perfect the machinery of selection so that it 
may not often be necessary to inflict upon any Foreign Service officer the 
pain and humiliation of an enforced retirement. 

For obvious reasons it is generally inappropriate to appoint recently 
naturalized persons as representatives of this country abroad, for every 
Foreign Service officer has a certain representative quality. The Moses- 
Linthicum Act has therefore adopted a reasonable regulation to the effect 
that no candidate will be eligible for examination for Foreign Service officer 
who has not been a citizen of the United States for fifteen years. Hereafter, 
by virtue of the provisions of the Act, the promotion of Foreign Service offi- 
cers will be effective from the date named in their new commissions. 
Henceforth no Foreign Service officer will have to suffer the injustice of 
losing the practical benefits of the promotion he has earned because of the 
delays incident to nomination and confirmation. This practically places the 
authority to promote where the Act intended it to be, in the Board of Foreign 
Service Personnel for the Foreign Service. The Secretary can, but rarely 
will, modify its recommendations for promotion before transmitting the list to 
the President, and it is not likely that either the President or the Senate will 
lightly set aside the recommendation of the board, transmitted with the 
approval of the Secretary of State. 

This Act, signed by President Hoover on February 23, 1931, contains a 
number of the provisions which were originally in the bill introduced in a 
preceding session by Senator Moses. As enacted, it also contains provisions 
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of the bill which Representative J. Charles Linthicum introduced in the 
House with the intent of improving the status of clerks in our Foreign Serv- 
ice; in fact, if we were to credit the title of the Act, this would be its only 
purpose. This anomaly is, however, explained by the practical necessities 
incident to securing the passage of the Act. Among the noteworthy pro- 
visions of the Moses-Linthicum Act relating to clerks in the Foreign Service 
is a section which repeals the inequitable limitation of the Act of April 5, 
1906, according to which ‘‘no person who is not an American citizen shall be 
appointed in any consulate general or consulate to any clerical position the 
salary of which is $1,000 a year or more.”’ In all the field of our govern- 
mental service, with its many inconsistencies and obsolete provisions often 
working hardship upon faithful employees, it would be hard to find anything 
to equal the unfortunate situation of the few clerks of foreign nationality in 
our consulates abroad who, in return for long years of faithful and invaluable 
service, were expected to support themselves and families on a beggarly 
salary not exceeding one thousand dollars. 

Assistant Secretary Carr, testifying before the Appropriations Committee, 
said: ‘‘I wish we had money to promote a lot of the foreign clerks. I wish 
we were in a position to ask you to provide all that we need so that we might 
pay them more than $1,000 a year.’’! 

In pursuance of the policy of filling these positions in so far as practicable 
through the appointment of Americans, non-national clerks are restricted 
to the positions of junior clerk with a maximum salary of $2,750 per annum. 
In the future any enterprising young American man or woman may enter the 
clerical service with the expectation of promotion on the basis of merit to the 
highest class of the newly created grade of senior clerk in the Foreign Service 
which carries a maximum salary of $4,000. Such clerks may, when within 
the required age limits, and after five years of continuous satisfactory service, 
take the examination for appointment as a Foreign Service officer and may, 
under regulations recently adopted, count experience in the field in lieu of 
taking the written examination. If able to satisfy the board conducting the 
oral examination that they have the personal qualifications, they may be 
promoted to the ranks of our Foreign Service officers. This means that the 
road of advancement is open to every able young American who enters our 
Foreign Service. 

In a very quiet manner, and aided by the expert advice of the officers of 
the Department, this Act was put in its present form and skillfully carried 
by its sponsors through one of the worst legislative jams known to Congres- 
sional history. This in itself may be taken almost as proof positive of the 
importance of its provisions. Our Foreign Service has now been perma- 
nently established as a distinct career on a merit basis, like that of the Army 
and Navy. In the future it will be the better able to protect Americans in 


1 Hearings before Subcommittee of House Committee on Appropriations, 70th Cong., 
Ist Sess., p. 79. 
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all parts of the world and to advance the true interests of this country by 
helping to preserve friendly relations with every other state. 

It is a matter for congratulation that the Moses-Linthicum Act has not 
confined its regulation to the foreign branch of the service, for Section 30 
provides: 


That there is hereby established in the Department of State the office 
of legal adviser (in lieu of the Solicitor of the Department of State, which 
office is hereby abolished). The legal adviser shall be appointed by the 
President by and with the advice and consent of the Senate and shall 
receive the same salary as Assistant Secretaries of State. 


This gives a more appropriate title to the officer who is in reality the 
counselor of the Department of State in regard to legal matters, and at the 
same time puts an end to the anomaly by which legally he held his office 
under the direction of the Department of Justice while in fact he had for 
years been as much an officer of the Department of State as any of his 
colleagues. Notwithstanding the increase in his salary, it is still too far 
below that which is offered outside the Department. It cannot be expected 
that the salary of the Legal Adviser should equal the amount offered by 
lucrative private practice. The disparity should not, however, be too great 
between the departmental salaries and those paid for similar work outside the 
government. It is to be hoped that this partial recognition of the impor- 
tance of the Legal Adviser will be reflected in a general increase of remunera- 
tion for his able professional assistants. Further increase in salary and rank 
would be especially appropriate in the case of the ranking members of his 
staff who assist him in the more important questions or supervise the sections 
into which the work of the office is divided. 

We may be allowed to hope that this is merely the entering spear-head of 
reform for the whole organization of the Department of State. Secretary 
Stimson has already shown his interest in this matter by the recent creation 
of a separate division of International Conferences. The very great need of 
a thorough departmental reorganization offers him an unusual opportunity 
for service. At the recent banquet of the American Society of International 
Law, Congressman Temple, the learned and experienced chairman of the 
Foreign Affairs Committee, turning to Secretary Stimson, said: 


We can afford to spend more on the Foreign Service and on the State 
Department. If it is true that war is the failure of diplomacy, we should 
carry more of the better kind of insurance. It is the only department 
in the Government which I have ever criticized for not asking for enough 
money when we have to handle the appropriation bills. It may be a 
surprise to most of the members of the International Law Society to 
know that the Congress does not originate the annual appropriations. 
The money needed is asked for by the executive branch of the Govern- 
ment, and the amount required is stated by the President in his budget 
message. Not one—Oh yes; one, only one year—in the last twenty 
since I have been a member of Congress has Congress given the execu- 
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tive branch of the Government as much money as it asked for. We 
would like to give the State Department more, I think, when they know 


just exactly how they want to use it to better advantage. 


Vastly more important than an ephemeral success in the field of our foreign 
relations is the improvement of the instrument which is employed in all of 
our diplomatic negotiations and continuously used for the achievement of 


our aims. 
Evuery C. STOWELL 


THE UNITED STATES-PANAMA CLAIMS COMMISSION 


On July 28, 1926, the United States and Panama signed a claims conven- 
tion for the settlement of claims by citizens of each country against the other. 
It is understood that this convention has been ratified by Panama and by the 
United States, but the exchange of ratifications has been temporarily post- 
poned in order to allow the two countries time to make further progress in 
the preparation of claims so as to avoid any possible delay in the presentation 
of claims to the commission after it has been organized. It is expected that 
the exchange of ratifications will take place during the coming autumn. 

The character of the claims to be presented by each country against the 
other is comprehensively stated in Article I, as follows: 


ARTICLE I. All claims against the Republic of Panama, arising since 
November 3, 1903, except the so-called Colon Fire Claims hereafter 
referred to, and which at the time they arose were those of citizens of the 
United States of America, whether corporations, companies, associa- 
tions, partnerships, or individuals, for losses or damages suffered by 
persons or by their properties, and all claims against the United States 
of America arising since November 3, 1903, and which at the time they 
arose were those of citizens of the Republic of Panama, whether cor- 
porations, companies, associations, partnerships or individuals, for 
losses or damages suffered by persons or by their properties; all claims 
for losses or damages suffered by citizens of either country, by reason of 
losses or damages suffered by any corporation, company, association or 
partnership, in which such citizens have or have had, a substantial and 
bona fide interest, provided an allotment to the claimant by the cor- 
poration, company, association or partnership, of his proportion of the 
loss or damage suffered is presented by the claimant to the Commission; 
and all claims for losses or damage originating from acts of officials or 
others acting for either Government, and resulting in injustice, and 
which claims may have been presented to either Government for its 
interposition with the other and which have remained unsettled, as well 
as any other such claims which may be filed by either Government with- 
in the time hereinafter specified, shall be submitted to a Commission 
consisting of three members for decision in accordance with the prin- 
ciples of international law, justice and equity... . 


The commission shall consist of one member appointed by the President 
of the United States, one by the President of Panama, and a presiding com- 
missioner, selected by mutual agreement, if possible, otherwise by the 
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President of the Permanent Administrative Council of the Permanent Court 
of Arbitration at The Hague. The commission will organize at Washington 
within six months after the exchange of ratifications, but may fix the time 
and place of subsequent meetings, subject to the specific instructions of the 
two governments. 

The decisions shall be rendered by a majority vote of the commission; 
the rules of procedure may be adopted by a similar vote; and the proceedings 
shall be conducted and recorded in English or Spanish. 

The convention specially provides that no claim shall be disallowed or 
rejected by the commission by reason of the fact that the legal remedies have 
not been exhausted by a claimant in either country. This provision is similar 
to the corresponding one in the claims convention between the United States 
and Great Britain of August 18, 1910, and between the United States and 
Mexico of September 8, 1923. 

The commission is bound to hear and decide within one year from the date 
of its first meeting, all claims filed with it, and the commission must decide 
each claim within six months after the conclusion of the hearing thereon. 
The commission shall make a report to each government every three months, 
setting forth in detail the progress of the work. 

The excess of the total amount awarded on behalf of claimants of one 
country over the total amount awarded claimants of the other country 
shall be paid in gold coin or its equivalent within one year from the final 
meeting of the commission to the government having the favorable 
balance. 

There are excepted from Article I, unless submitted by later specific 
agreement, all claims for compensation on account of damages under the 
treaty of 1903, caused by the construction of the Panama Canal, which claims 
shall continue to be heard and decided by the so-called Panama Land Com- 
mission. On the other hand, it is specifically provided that the claims to be 
submitted to the commission against the United States shall include claims 
of a certain Swiss citizen, or the Government of Panama, and a certain Italian 
subject, or the Government of Panama, as their respective interests in such 
claims may appear. These claims arise from lands purchased by the Gov- 
ernment of Panama from these persons and afterwards expropriated by the 
United States. In each case they have been before the Supreme Court 
of Panama. 

The claims arising out of the fire that occurred in the City of Colon, 
March 31, 1885, are also excepted, but the treaty contains a special provision 
for a possible settlement of these claims by a three-cornered arbitration 
between Panama, the United States and Colombia. Panama agrees in 
principle to the arbitration of these claims under a convention to which the 
Republic of Colombia shall be invited to become a party and which shall 
provide for the establishment of a special tribunal to determine the following 
questions: 
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First, whether the Republic of Colombia incurred any liability for 
losses sustained by American citizens on account of the fire that took 
place in the City of Colon on the 31st of March 1885; and, second, in 
case it should be determined in the arbitration that there is an original 
liability on the part of Colombia, to what extent, if any, the Republic of 
Panama has succeeded Colombia in such liability on account of her 
separation from Colombia on November 3, 1903. 

Panama agrees to codperate with the United States by means of amicable 
representations in the negotiation of such an arbitral agreement between the 
three countries. In case this arbitration determines that there is a liability, 
then the hearing and adjudication of particular claims shall take place 
before a special tribunal to be constituted later. 

As soon as knowledge of this provision came to the attention of the Gov- 
ernment of Colombia in November, 1926, it instructed its minister, Sr. 
Olaya, now President of Colombia, to inform the Government of the United 
States cordially but frankly that the Colon Fire Claims ceased to be a sub- 
ject for possible discussion and controversy between Colombia and the 
United States from the date on which the Republic of Panama was pro- 
claimed in November, 1903, and was recognized by the United States. All 
questions, the minister said, which after 1903 might remain pending between 
the United States and Colombia in respect of the Isthmus of Panama, were 
definitely resolved by the treaty which was ratified March 1, 1922. Conse- 
quently, the minister added, the Government of Colombia can under no 
conditions accept any invitation to take part in the proposed arbitration of 
the Colon Fire Claims. In view of this definite position of the Government 
of Colombia, it is doubtful whether the United States and Panama could 
profitably proceed with the arbitration of the question of responsibility in 
relation to the Colon Fire Claims without participation by Colombia. 

The Colon Fire Claims are of historic origin. During the revolutionary 
disturbances which were more or less general throughout Colombia in 1884- 
1885, a revolt broke out in the City of Colon in the temporary absence of the 
federal forces, which were engaged in putting down disturbances elsewhere. 
When the federal forces returned, the insurgents retreated into the city, 
fired the barracks and fled during the resulting confusion. The fire thus 
started soon swept over the city and reduced a large part of it to ashes. 
The leader of the insurgents, Prestén, was later captured and executed by 
Colombian authorities. As a result of the fire, many American citizens, 
as well as nationals of other countries, suffered damages. The losses of 
Americans, amounting to over three and one-half million dollars, were 
brought to the attention of the United States Government as claims against 
Colombia. These claims were presented to Colombia, but she denied 
responsibility therefor. After Panama became independent, the same 
claims were presented to her by the United States, and since that time have 
been the subject of correspondence between the two countries, Panama like- 
wise denying any responsibility. It may be added here that Panama herself 
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has contended that Colombia is not responsible for these claims. Without 
going into detail, it will be realized that these claims involve difficult ques- 
tions of responsibility for acts of insurgents, for peace and order on the 
Isthmus, and for neutrality of the Isthmus, of the succession of states, and 
other matters in the relations of Colombia and Panama to each other and 
to the United States. 


L. H. WoousEy 


THE TWENTY-FIFTH ANNIVERSARY OF THE SOCIETY 


The American Society of International Law celebrated its twenty-fifth 
anniversary at the annual meeting in Washington, April 23-25 last. The one 
in whose imaginative brain the Society was conceived, through whose in- 
defatigable efforts it was organized, and by whose enthusiasm and faith it was 
nurtured during the critical years of its infancy, was happily President of the 
Society, only the third since it was organized, Dr. Scott having succeeded his 
distinguished predecessors Elihu Root, who served as President for seven- 
teen years, and Charles Evans Hughes, who occupied the position five years. 
A special luncheon was held for the members who in the Executive Council 
and Board of Editors are actively running the affairs of the Society and 
JOURNAL, to express their appreciation of the services of Dr. Scott and other 
founders, and to listen to delightful reminiscences of the establishment and 
development of the Society andits Journat. The luncheon was held on the 
afternoon of April 23rd. Dr. Scott presided, and informal remarks were 
made by Dr. Charles Noble Gregory and Dr. Leo S. Rowe, who were among 
the organizers of the Society, and by Mr. George W. Wickersham, Dr. David 
Jayne Hill and Mr. Arthur K. Kuhn, the two latter having been charter 
members of the Society. Other organizers of the Society present were Mr. 
Charles Henry Butler, for many years Corresponding Secretary and now 
Chairman of the Executive Council, and Professor George Grafton Wilson, 
since the beginning a member of the Board of Editors and now Editor-in- 
Chief of the AMERICAN JOURNAL OF INTERNATIONAL Law. 

The formal opening of the twenty-fifth annual meeting took place on 
Thursday evening, April 23rd. Dr. Scott’s presidential address was devoted 
to the progress of international law during the last twenty-five years. In- 
stead of attempting a detailed statement concerning changes of a technical 
character, President Scott spoke generally on the changed conditions in the 
world affecting international relations since the Society was organized. He 
dwelt, among other things, upon the advance in the popular control of 
government, the increased interdependence of the nations, the development 
of the multilateral treaty as a recognition of international solidarity, the 
codification of international law, the progress of international peace through 
treaty stipulations, the appearance of geographical unions, such as the 
British Commonwealth of Nations and the Briand plan for a united Europe, 
the League of Nations, the Permanent Court of International Justice, and 
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the position of neutrality and disarmament. The report of the Secretary 
on the progress of international events during the preceding year followed 
the President’s address. 

The second session, held on Friday morning, April 24th, and the third 
session, held on Friday afternoon, were devoted to several subjects connected 
with the Permanent Court of International Justice, including the obligatory 
jurisdiction of the court, the accession of the United States, and the inde- 
pendence of the court. The leading paper on the first subject was read by 
Mr. Amos J. Peaslee, of the New York Bar, on the second subject by Pro- 
fessor Philip C. Jessup, of Columbia University, and on the third subject by 
Professor Manley O. Hudson, of Harvard Law School. The discussion of 
the accession of the United States to the court naturally centered around the 
so-called Root Formula for the acceptance of the Senate reservations of 
1926. 

On the evening of Friday, April 24th, Mr. Green H. Hackworth, Solicitor 
for the State Department, delivered an authoritative statement of the policy 
of the United States on the recognition of new governments during the past 
twenty-five years, following which there was a most interesting discussion 
with particular reference to the American policy of the non-recognition of 
Soviet Russia. On the same evening Professor Charles E. Martin, of the 
University of Washington, Seattle, read a carefully prepared and compre- 
hensive paper on the legal position of war and neutrality during the last 
twenty-five years. 

The discussions relating to the Permanent Court of International Justice, 
to recognition, and to war and neutrality , were so extended that it was neces- 
sary to utilize the larger part of the morning session on Saturday, April 25th, 
and to hold an extra session on the afternoon of that day to provide an 
opportunity for all the members who wished to speak. In point of attend- 
ance, in the interest aroused, and in the number who took part in the debates, 
the sessions of the twenty-fifth annual meeting surpassed those of any pre- 
ceding meeting, in the opinion of the older members who regularly attend 
the annual meetings. 

At the business meetings of the Society and the Executive Council all the 
officers and members of the principal committees were reélected, with a few 
exceptions, and Mr. Adatci of Japan, now President of the Permanent Court 
of International Justice and for many years a regular member of the Society, 
was elected to be an honorary member. 

As a result of a written report submitted by the Committee on Codifica- 
tion of International Law, the Society adopted the following resolution, 
which was presented to the Secretary of State by a committee on May 9, 
1931: 

Be it resolved that, The American Society of International Law ex- 


presses the hope that the Government of the United States will, in its 
reply to the letter of the Secretary General of the League of Nations of 
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EDITORIAL COMMENT 


February 27, 1931, give the largest possible encouragement to the con- 
tinuation of the work of codifying international law begun by the Hague 
Conference of 1930. If the results up to the present time have not 
advanced the codification of international law as far as many had hoped 
for, the Society is nevertheless of the opinion that the work of codifica- 
tion cannot be completed by any one conference, or, indeed, by any one 
generation, and it urges the general realization of the wisdom and neces- 
sity of continuing this effort. 


The twenty-fifth annual meeting closed with a dinner at the Willard Hotel, 
in which all the public sessions of the meeting had been held, on Saturday 
evening, April 25th, presided over by President Scott as toastmaster. The 
dinner was also in the nature of a commemoration of the founding of the 
Society, and the two former presidents were specially invited to attend. 
Chief Justice Hughes was happily able to be present and made an after- 
dinner address, which, while full of his usual wit, was most appropriately 
phrased for the importance of the occasion. Mr. Root was unable to make 
the trip from New York to attend the meeting, but sent a letter of regret, 
which is reproduced below. The dinner was honored by the presence of the 
Secretary of State and of a large majority of the members of the Diplomatic 
Corps in Washington and their ladies. The Dean of the Corps, Sefior Don 
Manuel C. Tellez, Mexican Ambassador, spoke in its behalf after the dinner. 
The exercises of the evening were closed with remarks by Honorable Henry 
W. Temple, Chairman of the Committee on Foreign Affairs of the House of 
Representatives, who was a charter member of the Society and as such was 
present at its first dinner held in the same place on Saturday evening, April 
20, 1907. 

A more appropriate estimate of the work and place of the Society could 
not be formulated than in the brief letter of regret sent by former president 
Elihu Root to President Scott, which reads as follows: 


If I were as young and ardent as the present Lord Chief Justice of the 
United States I would go to the twenty-fifth anniversary meeting of the 
American Society of International Law and would close the meeting by 
making unduly extended remarks. Iam, however, too old to act like an 
electron, which seems naturally to go rushing around bumping into 
other people. I must accordingly stay at home and confine my partici- 
pation in the celebration to sending my congratulations to the Society 
upon its sincere and fruitful work and the results. 

Twenty-five years ago you could almost count on your fingers the 
people in the United States who knew or cared anything about inter- 
national law. The formation of the American Society of International 
Law gave one of the great initial impulses towards laying the foundation 
of knowledge and understanding necessary for a democracy which is to 
take an active part in the affairs of the community of nations. During 
the twenty-five years which have passed the increase of popular interest 
in international law and in the study of it has been extraordinary and 
most gratifying. 

The reason why the Society of International Law has lived and pros- 


526 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


pered is that it answered to a real need. Of course the process has only 
just begun. The need continues and the Society must continue with 
its active and unwearied industry. By virtue of its early entrance on 
the field it has beyond anybody else the finest thing in all the world, a 
real practical opportunity to contribute substantially to the advance of 
civilization. 


A complete verbatim account of all the discussions, as well as the full texts 
of the papers and addresses, have been reproduced in the printed volume of 
annual proceedings for 1931, which may be ordered from the Society by 
those who have not already subscribed. An appendix contains the texts of 
documents and minutes relating to the Senate reservations and the Protocol 


of American accession to the Permanent Court of International Justice. 
GeorGE A. FINCH 


THE STATUS OF EAST GREENLAND 


In an article published in the October, 1930, JourNaL, by W. Lakhtine, 
entitled ‘“ Rights Over the Arctic,” there appear certain statements regarding 
the convention between Norway and Denmark of July 9, 1924, relative to 
East Greenland, which are not in accordance with the facts. 

May I say that, in the first place, Norway has never, by the convention of 
1924 or otherwise, recognized the whole of Greenland as Danish territory. 
It is the strongly held position of Norway with regard to the international 
status of East Greenland, with the exception of Angmagsalik and the Scoresby 
region, that it is No Man’s Land. Denmark, on the other hand, claims 
sovereignty over the whole of Greenland. The East Greenland convention 
of 1924 endeavored to solve, for a period of twenty years, certain questions 
of a practical nature relating to hunting and fishing interests in East Green- 
land. Both the Norwegian and the Danish Governments, however, expressly 
maintained their fundamentally different views with regard to the questions 
not dealt with by the convention. Norway’s contention that East Green- 
land, with the said exceptions, is terra nullius was thus in no way prejudiced 
by the convention, and Norway today still maintains as firmly as ever that 
East Greenland is a No Man’s Land. 

When it is further stated by Mr. Lakhtine that ‘‘ By the terms of the con- 
vention the right of fishing and hunting along its Western Coast was retained 
by Norway,” it is erroneous and should read Eastern Coast. 

On page 716 Mr. Lakhtine maintains that the so-called Danish ‘‘sector”’ 
between the meridian lines of 10° east longitude and 60° west longitude has 
been fixed by the convention of 1924 between Norway and Denmark. Let 
me say that the said convention does not lend any foundation for such an 
interpretation. Norway has never recognized a Danish polar sector nor, 
indeed, any polar sector. It is a universally recognized fact that Norway is 
distinctly opposed to the principle of polar sectors, be they in the Arctic or 
in the Antarctic regions. 

WILHELM MoRGENSTIERNE 
Royal Norwegian Consul-General 
New York, February, 1931. 
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CHRONICLE OF INTERNATIONAL EVENTS 
For THE PERIOD FEBRUARY 16, 1931-—May 15, 1931 
(Including earlier events not previously noted) 

WITH REFERENCES 


Abbreviations: B. J. J. J., Bulletin de L’Institut Intermédaire International; B. J. N., 
Bulletin of International News; C. S. Monitor, Christian Science Monitor; Clunet, Journal 
du droit international; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congres- 
sional Record; Cur. Hist., Current History (New York Times); Europe, L’ Europe Nouvelle; 
Ex. Agr. Ser., U. S. Executive Agreement Series; F. P. A. J. S., Foreign Policy Associa- 
tion Information Service; G. B. Treaty Series, Great Britain, Treaty Series; J. L. O. B., In- 
ternational Labor Office Bulletin; J. A. Z., Journal of Air Law; L. N. M. S., League of 
Nations Monthly Summary; L. N. O. J., League of Nations Official Journal; L. N. Q. B., 
League of Nations Quarterly Bulletin; L. V.7.S., League of Nations Treaty Series; P. A. U., 
Pan American Union Bulletin; Press releases, U. S. State Dept. press release; 7’. /. B., Treaty 
Information Bulletin, U. S. State Department; U.S. C. R., U.S. Commerce reports. 


September, 1930 
1 Brazit—UnIiTep States. Arrangement for relief from double income tax on ship- 
ping profits effected by exchange of notes. Ez. Agr. Ser., no. 16. 


1 DENMARK—RvumaniA. Temporary most-favored-nation commercial agreement of 
Aug. 28, 1930, came into force. U.S.C. R., Mar. 23, 1931, p. 778. 


1 Fintanp—RuvumaniA. Most-favored-nation commercial agreement of Aug. 28, 1930, 
came into force. U.S.C. R., Mar. 30, 1931, p. 847. 


November, 1930 

27 Great Brirain—Monaco. Signed convention in Paris for extension to certain 
protectorates and mandated territories of the extradition treaty of Dec. 17, 1891. 
Text: Monaco, no. 1 (1931), Cmd. 3782. 


December, 1930 
9 CzEcHOSLOVAKIA—PersiA. Most-favored-nation commercial treaty came into 
force. U.S.C. R., May 11, 1981, p. 365. 


17 Great Britain—Itaty. Signed convention regarding legal proceedings in civil and 
commercial matters. Text: Italy, no. 1 (1931), Cmd. 3760. 


18 BEeLaiumM—Po.anp. Signed veterinary convention at Brussels. U.S.C. R., Mar. 
16, 1931, p. 723. 


26-380 Canapa—Unirtep States. Exchanged notes on Canadian border commuter situa- 
tion. Text: Press releases, May 23, 1931. 


31 Cusa—-Mexico. Exchanged ratifications of wireless convention signed June 29, 
1928. P.A.U., Apr., 1931, p. 421. 


31 GrerMaNy—Po.anp. Lumber agreement of Nov. 30, 1927, ceased to be valid. U.S. 
C. R., Mar. 16, 1981, p. 723. 


January, 1931 
1 Buiearia—TurKEyY. Most-favored-nation commercial treaty, signed May 27, 
1930, came into force. U.S.C. R., Apr. 13, 1931, p. 115. 
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5-6 ComparaTIVE Law. The preparatory committee of the International Academy of 
Comparative Law met at the International Institute of Intellectual Coéperation in 
Paris to draw up program for the International Congress of Comparative Law to 
be held at The Hague, Aug. 2-6, 1932. Soc. de lég. comp. Bulletin, 1931, no. 2. 


5 LatviA—LITHUANIA. Exchanged ratifications of most-favored-nation commercial 
agreement signed Nov. 24, 1930. U.S.C. R., Mar. 23, 1931, p. 778. 


17 CzECHOSLOVAKIA—TuRKEY. Signed most-favored-nation commercial treaty. U.S. 
C. R., June 1, 1931, p. 560. 


20 AvustTrRIA—UNITEpD States. Signed supplementary agreement to treaty of friendship 
of June 19, 1928. T7.J. B., Feb., 1931, p. 14. 


31 Great Britain—Norway. Signed convention in London regarding legal proceed- 
ings in civil and commercial matters. Norway, no. 1 (1931), Cmd. 3790. 


February, 1931 
3 FrancE—Mexico. French Foreign Office announced decision favorable to France 
by King of Italy, as arbiter between France and Mexico in Clipperton Island dis- 
pute, submitted to arbitration by the convention of 1908. B.J.J.J., Apr., 1931, 
p. 276. N. Y. Times, Feb. 4, 1931, p. 10. 


5-28 Leacue or Nations CoMMITTEE ON BupGetary Questions. Experts of eleven 
countries held second session in Geneva and adopted a report on budgetary limita- 
tion of armaments to be sent to governments invited to the disarmament confer- 
ence. Summary: L. N.M.S., Feb., 1931, p.43. N.Y. Times, Mar. 1, 1931, p. 14. 
Témes (London), Mar. 2, 1931, p.11. (L. N. Doc. C. 182. M. 69. 1931. IX.) 


9 to March 29 AGricuLTURAL CrepiTs. Delegation appointed by Financial Committee 
of the League, to draft plans for organization of international agricultural credit, 
met in Geneva, Feb. 9-14. Conclusions: L. N. M. S., Feb., 1931, p. 47. On 
Mar. 17-21 a committee, meeting in Paris, drafted an international convention, a 
charter, and a statute. On Mar. 29, the delegation opened its second session to 
prepare a definite scheme for an international institute of agricultural credits. 
L.N.M.S., Mar., 1931, p. 88. Subcommittee completed plans for establishment, 
under League of Nations auspices, of a semi-private bank, to be submitted to 
European Union Commission. N. Y. Times, Apr. 5, 1931, p. 13. On Apr. 22, the 
Farm Credits subcommittee of the European Union Commission considered the 
plan. N.Y. Times, Apr. 23, 1931, p.7. L.N.M.S., Apr. 1931, p. 98. 


14-22 Eaypt—Great Britain. Exchanged notes prolonging commercial modus vivendi of 
June 5-7, 1930. G. B. Treaty Series, no. 20 (1931). 


14-22 Eaypt—Inisu Free State. Exchanged notes prolonging commercial modus vivendi 
of July 25-28, 1930. G. B. Treaty Series, no. 23 (1931). 


16 SwITzERLAND—UNITED States. Signed treaty of arbitration and conciliation at 
Washington. Press notice, Feb. 16,1931. T.J. B., Feb., 1931, p. 2. 


19 Avustria—Huneary. Agreement signed at Paris. Oct. 31 and Dec. 13, 1930, and 
Feb. 11, 1931, for definitive settlement of debts of former Austro-Hungarian 
monarchy by British, French, Italian, Swiss and other bondholders, and the Gov- 
ernments of Austria, Czechoslovakia, Italy, and Poland, on the one side, and by the 
Governments of Rumania and Yugoslavia on the other. B. J. N., Feb. 26, 1931, 
p.11. Texts: Europe, Apr. 11, 1931, p. 507. 


21 NicaRaGua—UNITED States. In accordance with Senate Res. 386 of Jan. 5, 1931, 
the State Department transmitted to the United States Senate copies of notes, com- 
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munications or agreements between the United States and Nicaragua concerning 
elections, native constabulary, U. S. Marines, etc. List of documents and texts: 
Press releases, Feb. 21, 1931, p. 99. 


21 to April 14 PrrmManent Court oF INTERNATIONAL Justice. Twentieth (ordinary) 
session closed, after revising its rules. LL. N.M.S., Mar., 1931, p. 58. Statute and 
Rules of Court (2d ed.), Permanent Court of Int. Justice. Publ. Ser. D, no. 1 (1931). 
Twenty-first (extraordinary) session opened on Apr. 14 for consideration of case of 
German minority schools in Polish Upper Silesia. LL. N. M.S., Mar.—Apr., 1931, 
pp. 96 and 113. 


22 Narcotic Drugs. Turkey announced that government would impose strict control 
of contraband drug traffic and manufacture of drugs in Constantinople. B. J. N., 
Feb. 26, 1931, p.16. N.Y. Times, Feb. 23 and 25, 1931, pp. 7 and 5. 


23 to March 19 CueEcK Laws. Second session of the Conference for Unification of Laws on 
Bills of Exchange, Promissory Notes and Checks, held in Geneva, with 30 states 
represented. This session considered unification of check laws of the continental 
type. Adopted (1) convention providing uniform regulation for checks; (2) con- 
vention for settlement of certain conflicts of laws in connection with checks; (3) 
convention on stamp laws in connection with checks; (4) final act. L. N. M.S., 
Mar., 1931, p. 89. Cur. Hist., May, 1931, p. 269. Text: L. N. Doc. C. 194. M.77. 
1981.11. B. 


23 to April 2 Gratin CONFERENCE: In accordance with resolution of Commission of 
Inquiry for European Union on Jan. 23, 1931, a meeting of representatives of 
European grain exporting and importing states was held in Paris from Feb. 23-26 
to study means of disposing of grain surplus at present available. Text of resolu- 
tion concerning wheat: L. NV. M. S., Feb., 1931, p. 41. A committee to examine 
question of disposal of future European grain harvest surpluses met in Paris Feb. 
26-28, representing eleven countries, and adopted a report for submission to Com- 
mission of Enquiry for European Union. Summary: L. N. M.S., Feb., 1931, p. 
41. N. Y. Times, Feb. 24-25, 1931, pp. 40 and 9. From Mar. 26 to Apr. 2, a 
preparatory conference to the Second World Wheat Conference to be held in 1932 
opened in Rome with 46 countries represented, including Soviet Russia, but not 
the United States. B.J.N., Apr. 9, 1931, p. 21. N.Y. Times, Mar. 27 and Apr. 
3, 1931, pp. 20 and 9. C.S. Monitor, Mar. 31, 1931, p.1. Geneva special studies, 
May, 1931. 


24 to March 2 Dovusie Taxation. Subcommittee of League of Nations Fiscal Committee 
met in Rome to study principles upon which to base a multilateral convention on 
double taxation, and drafted convention to be submitted to fiscal committee on 
May 22. L.N.M.S., Feb., 1931, p. 47. Report prepared by special committee, 
following conferences with a special fiscal committee appointed by the League 
Council, recommended elimination of double taxation on commercial and industrial 
establishments operating in more than one country. This was to be presented to 
the meeting of the International Chamber of Commerce in Washington, May, 
1931. N.Y. Times, Apr. 26, 1931, II, 1. 


24 Great Srates. Exchanged ratifications of tripartite 
agreement defining rights of the United States and its nationals in Iraq, signed 
Jan. 9, 1931. T. J. B., Feb., 1931, p. 5. U.S. Treaty Series, no. 835. Crd. 
3833. 


27 to March 3 Liperia. League of Nations Committee on Liberia met in London under 
chairmanship of Viscount Cecil, and invited a committee of three to proceed to 
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Liberia, study general administrative, financial and health matters, and make re- 
ports to the Committee of the Council. L. N. O. J., Mar., 1931, p. 93. Press 
releases, Mar. 7, 1931, p. 161. U.S. Daily, Mar. 9, 1931, p. 5. 


28 INTERNATIONAL JOINT Commission (United States and Canada). Reached unani- 
mous decision that Consolidated Mining and Smelting Company of Trail, British 
Columbia, should pay for damages from sulphur fumes in the past and up to Jan. 
1, 1932, to American residents across the border. Text of Secretary Stimson’s 
statement and report of Commission. U.S. Daily, Mar. 7, 1931, p.3. T. J. B., 
Mar., 1931, p. 2. This JouRNAL, infra, p. 540. 


March, 1931 
1 to April 30 Navat AGREEMENT. Foreign Ministers of France and Great Britain 


issued joint announcement of Franco-Italian accord which alters London Treaty 
of 1930, requiring approval of other participants. N.Y. Times, Mar. 2, 1931, p. 1. 
Statements of President Hoover and Secretary Stimson: U. S. Daily, Mar. 5, 
1931, p. 1-2. Press releases, Mar. 7, 1931, p. 158. Text of agreement made pub- 
lic on Mar. 11 and memorandum of British Foreign Secretary. N.Y. Times, Mar. 
12, 1931, p. 19. Cmd. 3812. Cur. Hist., May, 1931, p. 263. Times (London), 
Mar. 12, 1931, p. 11. Secretary Stimson’s statements on the naval agreement: 
U. S. Daily, Mar. 12 and 19, 1931, p. 3. Agreement approved in principle by 
Japan. WN. Y. Times, Mar. 11, 1931, p.8. Naval experts met in London on Mar. 
19 to discuss final drafting of naval agreement. N.Y. Times, Mar. 20 and 27, 
1931, pp. 3 and 12. On Apr. 29, the U. S. State Department received texts of 
French and British notes exchanged in connection with their naval negotiations. 
N. Y. Times, Apr. 30, 1931, p. 10. 


2-4 Economic Depression Inquiry. Representatives of national economic councils 
and economic research institutes held meeting at Geneva in accordance with 
resolution of 11th Assembly. Views were exchanged on problems arising out of 
economic depression. L. N. M.S., Mar., 1931, p. 87. 


2 EmBarGo ON ARMS TO BraziL. Ban on shipment of arms and munitions of war to 
Brazil, in force since Oct. 22, 1930, raised by proclamation of President Hoover. 
Text: Press releases, Mar. 7, 1931, p. 155. T.J. B., Mar., 1981, p. 3. 


2-9 I’m ALone (Schooner). On Mar. 2, Canada filed brief in arbitration proceedings 
over sinking of Canadian schooner by United States Coast Guard. N.Y. Times, 
Mar. 3, 1931, p. 16. Press releases, Mar. 7, 1931, p. 156. Announced on Mar. 9 
that State Department had asked Canada for list of stockholders of the Nova 
Scotia company which operated the schooner. N. Y. Times, Mar. 10, 1931, p. 21. 


3 CitizEnsHIPp OF MarrieD WomEN. H. R. 10672, amending naturalization laws 
with respect to nationality of married women, was signed by President Hoover. 
Text of amendments: Cong. Rec., Mar. 3, 1931, p. 6847. 71st Cong.—Public 829. 
Equal rights, Mar. 14, 1931, p. 43. 

4-7 COUNTERFEITING CuRRENCY. Conference of representatives of Central Police 
Offices met at Geneva, following the coming into force of International Convention 
for Suppression of Counterfeiting Currency (1929). L. N. M. S., Mar., 1931, 
p. 89. 

4 Great BriTaiIn—IRraQ. Signed judicial agreement at Bagdad. Cd. 3839. 


4-25 Inp1a. Terms of truce between Indian Government and All-India Congress party 
embodying the Gandhi-Irwin agreement published at Delhi on Mar. 5. Text: 
Cur. Hist., Apr., 1931, p. 131. Times (London), Mar. 6, 1931, p. 138. The Con- 
gress at Karachi on Mar. 25 chose Mahatma Gandhi to head and select the Con- 
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gress delegation to London. N. Y. Times, Mar. 28, 1931, p. 1. Proceedings of 
Federal structure subcommittee of the Indian Round Table Conference published 
on Apr. 27. On May 6, record of proceedings of other subcommittees was pub- 
lished as Blue Book. B. J. N., May 7 and 21, 1931. 


7 Betarum—GreeEcre. Convention of conciliation, arbitration and judicial settle- 
ment signed at Athens June 25, 1929, promulgated in Belgium. Text: Moniteur 
Belge, Mar. 7, 1931, p. 1116. 


7 Russta—Turkey. Signed treaty for limitation of naval armaments in the Black 
Sea, complementing the Russo-Turkish protocol of Feb. 2, 1929. C. S. Monitor, 
Mar. 9, 1931, p. 1. N. Y. Times, Mar. 10, 1931, p. 8. 


9 Great Britrarn—Mexico. Exchanged ratifications of convention of Dec. 5, 1930, 
respecting British pecuniary claims in Mexico growing out of revolutionary acts. 
G. B. Treaty Series, No. 22 (1931). 


9 Russian Prospiem. Secretary of State Stimson announced orally plan for a general 
study of entire Russian problem. U.S. Daily, Mar. 10, 1931, p. 1. 


10 to April 28 NaNSEN ReFuGEEs Orrice. First and second sessions of Governing Body 
and Committees of Nansen International Office for Refugees, held at Geneva, Mar. 
10-12 and Apr. 27-28. L.N.M.<S., Mar.-—Apr., 1931, pp. 94and 111. Cur. Hist., 
May, 1931, p. 268. 


12 Estonta—RvumaniA. Most-favored-nation commercial agreement of Aug. 30, 
1930, came into force. U.S.C. R., May 25, 1931. 
12 War Crams. Tentative awards to German and Austrian nationals announced by 


James W. Remick, War Claims Arbiter, functioning under Settlement of War 
Claims Act of 1928. U.S. Daily, Mar. 12, 1931, p. 9. 


13 AériaL Law. Draft convention on responsibility for damages caused to third 
parties on the ground, drawn up at the fifth session of the International Technical 
Committee of Aérial Juridical Experts, Oct. 1930, delivered to State Department. 
Text: T. J. B., Apr., 1931, pp. 11 and 33. Droit aérien, 1931, p. 67. 


16-18 ConcerTED Economic Action. Second European conference held at Geneva, with 
23 states represented, to consider possibility of bringing commercial convention of 
Mar. 24, 1930, into force. Conclusions embodied in final protocol. N. Y. 
Times, Mar. 19, 1931, p. 8. L. N.M.S., Mar., 1931, p. 87. T.J. B., Mar., 1931, 
p; 11. 


16-30 European Roap Trarric CONFERENCE. Met at Geneva, and concluded two con- 
ventions: (1) unification of road signalling and taxation of foreign motor cars, (2) 
customs agreement on procedure for dealing with triptychs. L. N. M. S., Mar., 
1931, p. 91. Texts of conventions and final act: L. N. Doc. C. 231. M. 99-102. 
1931. VIII). 

16 FRANCE—SwWITZERLAND. Exchanged ratifications of commercial treaty of July 8, 
1929. U.S.C. R., Apr. 27, 1931, p. 241. 


16  InTELLEcTUAL Property. Representatives of international organizations concerned 
with protection of intellectual property rights met in Paris. L. N. M.S., Mar., 
1931, p. 92. 


16 Rvussta—Turkey. Signed new trade and navigation agreement to replace treaty of 
Mar. 11, 1927. B. 1. N., Mar. 26, 1931, p. 22. 


17 CanaDa—UNnITep States. Canadian Government protested to State Department 
against shelling and capture of alleged rum running ship Josephine K., in which her 
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master was killed. N.Y. Times, Mar. 18, 1931, p. 4. The official hearing of the 
United States Coast Guard officials was closed on Jan. 29, 1931. N. Y. Times, 
Jan. 30, 1931, p. 4. 


17-20 Roap Coneress. Second International Highway Congress held four-day session in 
Panama City. N.Y. Times, Mar. 17-21, 1931. C.S. Monitor, Mar. 21, 1931, p. 5. 


18 Centra Evrorpean Economic CoNFERENCE. Opened in Vienna. N. Y. Times, 
Mar. 19, 1931, p. 11. 


21 to April13 Avustro-GERMAN Customs Union. On Mar. 21 tentative plans for estab- 
lishment of a customs union between Austria and Germany were announced. Text: 
N.Y. Times, Mar. 24, 1931, p. 480. Cur. Hist., May, 1931, p. 293. Contemp. R., 
May, 1931, p. 545. B.J.N., Apr. 9,1931. Europe, Apr. 4, 1931, p.480. 7.7. B., 
Apr., 1931, p. 36. Announced on Apr. 13 that Great Britain had asked League 
Secretariat to put scheme on agenda of meeting of Council on May 18. N. Y. 
Times, Apr. 14, 1931, p. 8. 


21 Cuina—Japan. Japanese Chargé d’Affaires presented to National Foreign Minister, 
basic conditions for Japan’s relinquishment of exterritoriality. China Weekly 
Rev., Mar. 28, 1931, p. 113. Cur. Hist., May, 1931, p. 319. 


23-28 LeaguEe or Nations ComMMITTEE OF SratTisTicAL Experts. Held first session in 
Geneva, with eleven countries represented, and drew up a minimum list of terri- 
tories for which economic statistics will be asked. Cur. Hist., May, 1931, p. 268. 
L. N. M.S., Mar., 1931, p. 90. 


24 Estonra—LiTHuaniA. Temporary most-favored-nation commercial agreement of 
Jan. 15, 1931, came into force. U.S.C. R., May 25, 1931. 


24 to May 21 European Union. Delegates of 12 European states, acting as organization 
committee, met in Paris, Mar. 24-25, to draw up agenda for preliminary confer- 
ence of investigating commission to be held in May, and to examine organic ques- 
tions affecting the working of the commission. Reports on both items were ap- 
proved. Times (London), Mar. 25-26, 1931. L. N. M. S., Mar., 1931, p. 84. 
On Apr. 23, M. Litvinov replied to invitation of Apr. 1 to attend third session of 
Committee of Inquiry on European Union. Text: Soviet Union R., May, 1931, 
p. 114. On Apr. 30, M. Briand’s plan of economic reconstruction to offset the 
Austro-German customs union, was circulated. N.Y. Times, May 1, 1931, p. 10. 
C. S. Monitor, May 4, 1931, p. 4. B. JI. N., May 7, 1931. On May 14, it was 
presented to the Geneva conference which opened on May 15 and adjourned on 
May 21 to meet again on Sept. 3. A codrdinating committee was created to meet 
in Geneva, July 6; convention signed by 13 states, to set up an international agri- 
cultural mortgage credit company. Summary of recommendations of subcom- 
mittee on procedure: N. Y. Times, May 15-22, 1931. U.S. Daily, May 22, 1931, 
p.l. L.N.M.S., Apr., 1931, p.98. (L.N. Doc. C. 284. M. 134. 1931. VII.) 


24 Iraq Perroteum. New agreement between the Government of Iraq and the Iraq 
Petroleum Company signed in Bagdad. B.J.N., Apr. 9 and May 21, 1931. 


26 Great Briratin—Hounaary. Exchanged ratifications of agreement of July 1, 1930, 
between His Majesty’s Governments in the United Kingdom and New Zealand and 
the Governments of India and Hungary in regard to liquidation of Hungarian 
property. G. B. Treaty Series, no. 21 (1931). 


26 IRAQ—TRANSJORDAN. Signed treaty of amity at Amman. B. J. N., Apr. 9, 1931, 
p. 23. 
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27 Mosut Om Dispute. Agreement announced between Great Britain and France 
upon construction of pipe line with two outlets. Two oil conventions were adopted 
on Mar. 27 by French Chamber of Deputies to aid in settling dispute. N. Y. 
Times, Mar. 29, 1931, p. 3. 


30 CzEcHOSLOVAKIA—YvuGosLaviaA. Signed commercial treaty in Prague. B. J. N., 
Apr. 9, 1931. 


30 to May 9 SuaGar Conrerence. Forty delegates from the seven largest producing and 
exporting nations, signatories to provisional accord of Dec. 1930, met in Paris on 
Mar. 30 to settle question of price. Thomas L. Chadbourne, author of world re- 
habilitation scheme, presided. N. Y. Times, Mar. 31, 1931, p. 20. On Apr. 10 
important decisions were reached on price, composition of Permanent International 
Sugar Council to direct the five-year Chadbourne plan, ete. N.Y. Times, Apr. 11, 
1931, p. 8. On May 9, a sugar pact was signed by Cuba, Java, Germany, Poland, 
Czechoslovakia, Belgium, and Hungary, culminating one-year’s constant negotia- 
tions by Thomas L. Chadbourne. Summary: N. Y. Times, May 10, 1931, p. 16. 
Plan approved by U. S. Bureau of Agricultural Economics. N.Y. Times, May 17, 
1931, II, 4. Cur. Hist., June, 1931, p. 422. 


31 Austria. Gave Governments of Hungary and Yugoslavia the requisite three months’ 
notice of the termination, as of July 1, of the commercial and customs treaties 
with those countries. B. J. N., Apr. 9, 1931. 


31 Austria—Great Britain. Signed convention in London on legal proceedings in 
civil and commercial matters. Austria no. 1 (1931), Cmd. 3850. 
April, 1931 
1 Austria—Hounaary. Commercial treaty denounced by Austria to terminate July 
1, 1931. U.S.C. R., May 4, 1931, p. 304. New treaty being negotiated, to go 
into effect on June l. N.Y. Times, May 5, 1931, p. 11. 


1 AUSTRIA—YUGOSLAVIA. Commercial treaty denounced by Austria to terminate 
July 1, 1931. U.S.C. R., May 4, 1931, p. 304. 
1 RumaniA—UNITED SraTeEs. Provisional commercial agreement of Aug. 20, 1930, 


promulgated in Rumania. 7’. J. B., Apr., 1931, p. 12. 


2 PanaMA—UNITED States. State Department announced conclusion of a claims 
convention providing for a mixed claims commission to settle claims by citizens of 
either country against the other. U.S. Daily, Apr. 4, 1931, p. 2. Press releases, 
Apr. 4, 1931, p. 239. 


Potanp—PortuGaL. Most-favored-nation agreement of commerce and navigation 
arranged by exchange of notes on Dec. 28, 1930, came into force. U.S.C. R., 
May 18, 1931, p. 431. 


6 PortuGaAL—RvuManiA. Most-favored-nation commercial treaty signed Dec. 5, 
1930, came into force. U.S.C. R., May 4, 1931, p. 304. 


8 Hesaz—IraQ. Signed treaty of friendship and protocol of arbitration on behalf of 
Hejaz and Nejd Governments. B.J. N., Apr. 23, 1931, p. 13. 


10-13 Leacure oF Nations COMMITTEE ON INTELLECTUAL CoGPERATION. Meetings of 
executive committee, directors of the Institute and various committees, held at 
Paris. L.N.M.S., Apr., 1931, p. 102. 


13 Reparation Commission. Held meeting in Paris, accepted liquidator’s report, and 
agreed as to share of costs of liquidation to be borne by the respective governments. 
Times (London), Apr. 14, 1931, p. 13. 


ao 
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13 Spain—UnirTep States. State Department announced agreement by exchange of 
notes, dated Aug. 24, 1927, May 13 and June 20, 1929, for informal consideration of 
diplomatic claims between the two governments. Press releases, Apr. 18, 1931, 
p. 276. T.J. B., Apr., 1931, p. 21. Ez. Agr. Ser., no. 18. 


14 GreRMANY—RvssiA4. Signed credit agreement in Berlin on purchases of German 
products for Soviet Union amounting to $75,000,000. Text: Soviet Union R., 
May, 1931, p. 115. Econ. Rev. of Soviet Union, May 15, 1931, p. 220. 


14 Spatn. Alfonso XIII issued manifesto resigning the throne and a republic was pro- 
claimed by the Republican leader, Niceto Alcala Zamora, who assumed office of 
Prime Minister. Text of manifesto: Times (London), Apr. 15-16, 1931, p. 14. 
Europe, Apr. 25, 1931. Names of governments which have recognized the repub- 
lic. B.J. N., Apr. 23, 1931, p. 18. Recognition by Germany, Austria, Nether- 
lands and the United States. B. J. N., May 7, 1931. 


17 Nicaraaua. Following an outbreak of banditry in portions of Nicaragua, Secretary 
Stimson advised American citizens that the U. 8. Government could not undertake 
their general protection with American forces inland, and recommended their 
withdrawal from the country if they did not feel secure under protection afforded 
by Nicaraguan Government. Text: Press releases, Apr. 4, 11, 18, 1931. U.S. 
Daily, Apr. 18, 1931, p. 1. Cur. Hist., June, 1931, p. 437. 


18-22 INTERNATIONAL LaBor OrFice. Governing Body held 52d session in Geneva. 
I. L.O. M. S., Apr., 1931, p. 20. 


22 Eaypt—Iraq. Signed treaty in Cairo. B.J.N., May 7, 1931. 


22 GrerMaNy—UnitTep Sratses. Extradition treaty of July 12, 1930, proclaimed. 
U.S. Treaty Series, no. 836. 


26 JapaNn—Ruvussia. Reached agreement on fisheries rights in Amur River in Siberia. 
N.Y. Times, Apr. 27, 1931, p. 8. B. J. N., May 7, 1931. 


27 Danzic—Po.anp. Committee of jurists appointed to give opinion of decision of 
High Commissioner of Danzig (which provided that Poland should make full use 
of the port), ruled that this decision constituted an obligation. B. J. N., May 7, 
1931. 


27 Iraty—Rvssia. Signed credit agreement, which is a renewal and expansion of 
commercial treaty of Aug. 2, 1930. N. Y. Times, Apr. 28, 1931, p. 19. Text: 
Soviet Union R., May, 1931, p. 116. Econ. Rev. of Soviet Union, June 1, 1931, p. 
247. 


28 Brazit—F Rance. Modus vivendi regulating trade with Brazil denounced by France. 
B. 1. N., May 7, 1931. 
May, 1931 
2 Hesaz-Nesp. Recognition of Government of Hejaz and Nejd and its dependencies 
by the United States announced. U.S. Daily, May 4, 1931, p.1. Press releases, 
May 16, 1931, p. 395. 
4 EXTRATERRITORIAL Riauts. Chinese Government at Nanking announced unilateral 
abrogation of all existing extraterritorial rights on Jan. 1, 1932. New regulations 
for jurisdiction over foreign nationals promulgated. N. Y. Times, May 5, 1931, 
p. 10. Cur. Hist., June, 1931, p. 479. B. I. N., May 7, 1931. China Weekly 
Rev., May 9, 1931, p. 342. 


4-9 INTERNATIONAL CHAMBER OF ComMERCE. Held sixth congress in Washington and 
adopted 43 resolutions. N.Y. Times, May 5-11, 1931. B.J.N., May 21, 1931, 
p. 22. Cur. Hist., June, 1931, p. 428. Text of resolutions: Jts Brochure no. 77. 
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4 LittLe ENTENTE CONFERENCE. Opened in Bucharest. B. J. N., May 7, 1931. 


5-6 Crepit Banks. Special committee representing central banks of Great Britain, 
Germany, France, Italy and Belgium, met in Brussels and signed report on setting 
up new international credit medium, to be presented to the Bank for International 
Settlements on May 18. WN. Y. Times, May 5, 6, 1931, pp. 2, 10. 


6 LEAGUE oF NATIONS FINANCIAL CoMMITTEE. Opened its 41st session for examina- 
tion of draft convention, charter and statutes for the International Agricultural 
Mortgage Company adopted by subcommittee of Commission of Enquiry for 
European Union. B. J. N., May 21, 1931. 


6 LirHuaNnia—Rvssia. Signed protocol renewing for five years non-aggression neu- 
trality treaty, signed Sept. 28, 1926. C.S. Monitor, May 6, 1931, p. 3. N. Y. 
Times, May 7, 1931, p. 11. 

7 BritisH Economic Mission To Far East. Published itsreportin London. B.J.N., 
May 21, 1931. 

9 Latin AMERICAN Poticy. Secretary Stimson outlined policy of United States with 


respect to Latin American countries in radio address. Text: Press releases, May, 
1931, p. 386. Cur. Hist., June, 1931, p. 439. 


11 ARMAMENT TABLES. League of Nations Secretariat issued text of communication 
from Germany dated Apr. 25, in relation to position of armaments and containing 
model tables for publication of particulars of armaments of all countries. Also 
text of Soviet note of Apr. 25 embodying Russia’s reservations regarding participa- 
tion in the disarmament conference and questioning system of collecting armament 
information. B.J.N., May 21, 1931. 


11 Austria, Hunaary—ItTaty. Reached tripartite agreement in principle for facilitat- 
ing commercial exchanges open for participation by other nations. N. Y. Times, 
May 12, 1931, p.1. Foreign Notes, May 16, 1931. 


11-14 League or Nations CoMMITTEE ON WAR PREVENTION. Representatives of 13 
governments, meeting in Geneva, adopted draft convention for strengthening 
means of preventing war, containing 16 articles. Japan abstained from voting, 
and Poland and Yugoslavia made reservations. N. Y. Times, May 12-14, 1931, 
pp. 10 and 4. B. J. N., May 21, 1931. 


13 BeLGrumM—Po.Lanp. Signed extradition treaty in Brussels. B.J.N., May 21, 1931. 


15 Sparn—VatTican. Formal protest from Holy See received by the Government of 
Spain against acts of violence committed against churches and religious institutions. 
B.I.N., May 21, 1931. 


INTERNATIONAL CONVENTIONS 


AériaL NaviaaTIon. Paris, Oct. 13, 1919. 
Denunciation: Panama. Nov. 10, 1930. 7. J. B., Feb., 1931, p. 10. 
Ratification: Rumania. 7’. J. B., April, 1931, p. 11. 


Aériat NavigaTIon. Paris, Oct. 13, 1919. Protocol of amendments. Paris, June 15, 
1929. 
Ratification: Greece. Jan. 20,1931. T. J. B., Feb., 1931, p. 10. 
Ratification deposited: France. Int. com. for air nav. O. B., no. 17, April, 1930, p. 4. 


Auiens Status. Havana, Feb. 20, 1928. 
Ratification: Colombia. Dec. 3, 1930. 7. J. B., Feb., 1931, p. 7. 
Ratification deposited: Mexico (with reservations). 7. J. B., April, 1931, p. 10. 
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ARBITRATION CLausEs. Protocol. Geneva, Sept. 24, 1923. 
Accession: The Bahamas. Jan. 23, 1931. L.N.O.J., March, 1931, p. 541. 


Arms TrarFric. Geneva, June 17, 1925. 
Accession: Australia. L. N.O.J., March, 1931, p. 542. 
Ratification: Latvia. Mar. 12,1931. T.J. B., Apr., 1931, p. 5. 


Arms TRAFFIC. Declaration Regarding Ifni. Geneva, June 17, 1925. 
Accession: Australia. 
Ratification: Denmark. L. N.O.J., Mar., 1931, p. 542. 


Arms TRAFFIC. Protocol on Chemical Warfare. Geneva, June 17, 1925. 
Ratification: Netherlands. Oct. 31, 1930. L.N.O.J., Mar., 1931, p. 542. 


Arms TRAFFIC IN ABYssINIA. Paris, Aug. 21, 1930. 
Text and signatures: (France, Great Britain, and Italy) L. N. O. J., Mar., 1931. 


Brutus oF Lavina. Brussels, Aug. 26, 1924. 
Text: T. I. B., Feb., 1931, p. 25. 


Ratifications: Belgium, Great Britain and Northern Ireland, Spain, and Hungary. 


2,1930. T. I. B., Feb., 1931, p. 19. 
Adhesion: British dependencies. 7. J. B., April, 1931, p. 13. 


CommeErciAL ConvENTION. Geneva, Mar. 24, 1930. 
Ratifications: 
Greece. Jan. 16,1931. L.N.O.J., Mar., 1931. 
Netherlands. Mar. 10,1931. L. N.O.J., Apr., 1931. 


CoUNTERFEITING CURRENCY AND OPTIONAL Protocout. Geneva, Apr. 20, 1929. 
Ratifications deposited: Denmark and Norway. T.J. B., Apr., 1931, p. 12. 


DanvuBeE Stature. Geneva, Dec. 5, 1930. 
Signature: Austria [and other states] L. N. O. J., Mar., 1931. 


Economic Statistics AND Prorocon. Geneva, Dec. 14, 1928. 
Adhesion: Southern Rhodesia (with reservations). 7. J. B., Apr., 1931, p. 19. 


June 


Ratification deposited: Czechoslovakia. Feb. 19, 1931. 7. J. B., Mar., 1931, p. 18. 


L.N.O.J., Apr., 1931. 


EMPLOYMENT FINDING FoR SEAMEN. Genoa, July 10, 1920. 
Ratification: Spain. Feb. 23,1931. L.N.O.J., Apr., 1931. 


FatsE INDICATION OF ORIGIN OF Goops. Madrid, Apr. 14,1891. Revision. The Hague, 


Nov. 6, 1925. 
Adhesion: Portugal. T. J. B., Mar., 1931, p. 13. 
FINANCIAL ASSISTANCE TO States Victims oF AGGRESSION. Geneva, Oct. 2, 1930. 
Ratification: Sweden. Mar. 18, 1931. B. I. N., Mar. 26, 1931, p. 21. 
Signature: Italy. Jan. 20,1931. L.N.O.J., Mar., 1931. 


Forcep Lasor. Geneva, June 28, 1930. 


Ratifications: 
Irish Free State. Mar. 2,1931. L.N.O.J., Apr., 1931. 
Liberia. Jan. 29,1931. L.N.O.J., Mar., 1931, p. 581. 


ForREIGN ARBITRAL AwarRps. Geneva, Sept. 26, 1927. 
Accession: Newfoundland. Jan. 7, 1931. L.N.O.J., Mar., 1931. 
Ratification: France. T.J.B., Mar., 1931, p. 11. 


FREEDOM OF TRANsIT. Barcelona. April 20, 1921. 
Ratification: Persia. Jan. 29,1931. L.N.O.J., Mar., 1931, p. 541. 
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GENERAL Act For PaciFric SETTLEMENT. Geneva, Sept. 26, 1928. 
Ratifications: 
France. Mar. 5, 1931. 
Great Britain. Mar. 9,1931. J. B., Mar., 1931, p. 1. 


HEALTH INSURANCE FOR AGRICULTURAL WoRKERS. Geneva, June 16, 1927. 
Ratification: Great Britain and Northern Ireland. Feb. 20, 1931. L. N. O. J., Apr., 
1931. 


HEALTH INSURANCE FOR WORKERS IN INDUSTRY AND ComMERcE. Geneva, June 16, 1927. 
Ratification: Great Britain and Northern Ireland. Feb. 20, 1931. L. N. O. J., Apr., 
1931. 


INSPECTION OF EMIGRANTS. Geneva, June 5, 1926. 
Ratification: Hungary. Feb. 3, 1931. L.N.O.J., Mar., 1931. 


Licutsuips. Lisbon, Oct. 23, 1930. 
Signatures: 
China. T. J. B., Apr., 1931, p. 13. 
Poland and Free City of Danzig. Dec. 6, 1930. L.N.O.J., Mar., 1931. 


Maritime Mortaaces. Brussels, Aug. 25, 1924. 
Revision. April 10, 1926. 
Text: T. I. B., Apr., 1931, p. 22. 
Ratifications: Belgium, Spain, Hungary, Estonia, Denmark, Iceland. June 2, 1930. 
T. 1. B., Feb., 1931, p. 19. 


Maritime Sienats. Lisbon, Oct. 23, 1930. 
Signatures: 
China. T. I. B., Apr., 1931, p. 13. 
Poland. Dec. 6, 1930. L.N.O.J., Mar., 1931. 


MEASUREMENT OF VESSELS. Paris, Nov. 27, 1925. 
Ratification: Greece. Feb. 6, 1931. L.N.O.J., Mar., 1931. 


MERCHANDISE CLASSIFICATION. Santiago, May 3, 1923. 
Ratification: Panama. Dec. 12,1930. P.A.U., Apr., 1931, p. 421. 


Mintmum Wace Fixtnea Macuinery. Geneva, June 16, 1928. 
Ratification: Australia. Mar. 9, 1931. L.N.O.J., Apr., 1931. 


Money ORDER CONVENTION. Mexico, Nov. 9, 1926. 
Signatures and ratifications: T. I. B., Feb., 1931, p. 21. 


NATIONALITY CONVENTION. Geneva, Apr. 12, 1930. 
Adhesion: Norway. T.J. B., Apr., 1931, p. 5. 
Signatures: China, Hungary, Japan, Sweden, Yugoslavia. L. N.O.J., Mar., 1931. 


NaTIoNaLity. Protocol on Statelessness. The Hague, Apr. 12, 1930. 
Signatures: China and Japan. L.N.O.J., Mar., 1931. 


Nationatity. Special Protocol on Statelessness. The Hague, Apr. 12, 1930. 
Signatures: Belgium and China. L. N.O. J., Mar., 1931. 


Oprtum ConvENTION. Geneva, Feb. 19, 1925. 
Accession: Lithuania. Feb. 13, 1931. L.N.O.J., Mar., 1931, p. 541. 


Optum Convention. 2d. Final Protocol, The Hague, Jan. 23, 1912. 
Signatures: 
Danzig. T. IJ. B., Apr., 1931, p. 9. 
Estonia. Jan. 21,1931. L.N.O.J., Mar., 1931, p. 541. 
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Pan AMERICAN UN1onN. Havana, Feb. 20, 1928. 
Ratification: United States. Mar. 6, 1931. T. J. B., Mar., 1931, p. 4. 


Parcet Post ConvENTION. Mexico, Nov. 9, 1926. 
Signatures and ratifications: T. I. B., Feb., 1931, p. 21. 


PERMANENT CourT OF INTERNATIONAL JUSTICE. Optional Clause. Geneva, Dec. 16, 1920. 
Ratification of declaration deposited: France. April 29,1931. B. I. N., May 7, 1931. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Protocol of Accession of the United 


States. Geneva, Sept. 14, 1929. 
Ratifications deposited: Bulgaria and Persia. B. J. N., May 7, 1931. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Protocol of Revision of Statute. Geneva, 
Sept. 14, 1929. 


Rattfications: 
Cuba (with reservations). L.N.O.J., Mar., 1931. J. B., April, 1931, p. 2-3. 


France. Mar. 5, 1931. B.J.N., Mar. 12, 1931, p. 12. 
Ratifications deposited: Bulgaria and Persia. B. J. N., May 7, 1931. 


PERMANENT Court oF INTERNATIONAL JusTICE. Protocol of Signature. Geneva, Dec. 


16, 1920. 
Ratification deposited: Persia. B.I.N., May 7, 1931. 


Postat ConvENTION. Mexico, Nov. 9, 1926. 
Signatures and ratifications: T. I. B., Apr., 1931, p. 15. 


PRISONERS OF War. Geneva, July 27, 1929. 
Ratification deposited: Italy. Mar. 24,1931. 7. J. B., Apr., 1931, p. 7. 


PROTECTION OF INDUSTRIAL PRopeRTY. The Hague, Nov. 6, 1925. 
Proclamation: United States. Mar. 6, 1931. U.S. Treaty Series, no. 834. 


Rapio TELEGRAPH CONVENTION AND ReGuLaTions. Washington, Nov. 25, 1927. 


Came into force: Dec. 31, 1930. 
Adhesion: Luxemburg, Newfoundland and Panama. JT. I. B., Apr., 1931, p. 15-16. 


Rep Cross. Geneva, July 27, 1929. 
Signatures and text: G. B. Misc. Series, no. 5 (1931) Cmd. 3793. 
Ratification deposited: Italy. Mar. 24,1931. TJ. J. B., Apr., 1931, p. 7. 


Reuier Union. Geneva, July 12, 1927. 
Ratification: Greece. Jan. 16,1931. L.N.O.J., Mar., 1931, p. 542. 


REPATRIATION OF SEAMEN. Geneva, June 23, 1926. 
Ratification: Spain. Feb. 23,1931. L.N.O.J., April, 1931. 


Sanitary ConvENTION. Paris, Jan. 17,1912. Revision. Paris, June 21, 1926. 
Adhesion: Hong Kong. T. J. B., Mar., 1931, p. 6. 
Ratification: Netherlands (with reservation). 7. J. B., Feb., 1931, p. 6. 
Ratification deposited: Denmark. Jan. 28,1931. T.J. B., Feb., 1931, p. 6. 


SEAMEN’s ARTICLES OF AGREEMENT. Geneva, June 24, 1926. 
Ratification: Spain. Feb. 23,1931. L.N.O.J., April, 1931. 


Savery ConvENTION. Geneva, Sept. 25, 1926. 
Ratification deposited: France. T.J.B., April, 1931, p. 9. 


TARIFF AGREEMENT. Oslo, Dec. 22, 1930. 
Text and signatures: B. J. I. I., April, 1931, p. 230. 
Ratification: Sweden. April 11,1931. B. J. N., April 23, 1931, p. 18. 
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TRADE Marks CONVENTION AND Protocot. Washington, Feb. 20, 1929. 
Proclamation: United States. Feb. 27,1931. U.S. Treaty Series, no. 833. 
TrapE Marks ReaistraTion. Madrid, April 14, 1891. Revision. Brussels, Dec. 14, 
1900; Washington, June 2, 1911. 
Adhesion: Portugal. T.J. B., Mar., 1931, p. 13. 
TRIANON TREATY AGREEMENTS. Paris, April 28, 1930. 
Came into force: April 9, 1931. L.N.M.S., April, 1931, p. 113. 
WEIGHT oF PackaGces. Geneva, June 21, 1929. 
Ratification: Australia. Mar. 9, 1931. L.N.O.J., April, 1931. 
M. Auice MaTrHEws 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


REPORT OF THE INTERNATIONAL JOINT COMMISSION, 
UNITED STATES AND CANADA 


ON QUESTIONS CONTAINED IN REFERENCE DATED AUGUST 7, 1928, TRANS- 
MITTED TO THE COMMISSION BY THE GOVERNMENTS OF THE UNITED STATES 
AND CANADA PURSUANT TO THE TERMS OF ARTICLE IX OF THE TREATY OF 
JANUARY 11, 1909, BETWEEN THE UNITED STATES AND GREAT BRITAIN, THE 
REFERENCE IN QUESTION RELATING TO INJURY TO PROPERTY IN THE STATE OF 
WASHINGTON BY REASON OF THE DRIFTING OF FUMES FROM THE SMELTER OF 
THE CONSOLIDATED MINING AND SMELTING COMPANY OF CANADA, LIMITED, IN 
TRAIL, BRITISH COLUMBIA! 


Signed at Toronto, February 28, 1931 


The complaint regarding damages in the State of Washington, caused by fumes from the 
smelter of the Consolidated Mining and Smelting Company of Trail, British Columbia, was 
referred to the International Joint Commission, United States and Canada, on August 7, 
1928, for investigation, report and recommendation pursuant to Article 9 of the treaty of 
January 11, 1909, between the United States and Great Britain. 

The Commission held a meeting at Northport, Washington, in October, 1928, and at 
Nelson, British Columbia, in November, 1929. In January and February, 1930, an exten- 
sive hearing on the reference was held in the City of Washington when the testimony of 
scientists from the Department of Agriculture who had been sent to Stevens County, Wash- 
ington, to investigate the fumes problem, the testimony of scientists of the Canadian Govern- 
ment who had studied the problem, and the testimony of representatives of the smelting 
company and of residents and officials of Stevens County was presented to the Commission. 
Since that time briefs in behalf of the Government of the United States and the Government 
of Canada, of the complainants, and of the smelter company have been filed with the Com- 
mission. 

On February 28, 1931, the Commission reached a unanimous agreement at Toronto, 
Canada. The Commission makes a finding as to the region affected by the fumes and deter- 
mines the damages up to January 1, 1932; approves remedial works to be installed by the 
company to eliminate the damage; recommends that government scientists observe the 
works and make further recommendations, if necessary; and provides for the settlement of 
any damages that might be suffered subsequent to January 1, 1932. 

The recommendations are now before the Governments of the United States and Canada 
to determine whether they shall be accepted. 


In the matter of the reference relating to damage in the State of Washing- 
ton caused by fumes from the smelter at Trail, British Columbia, operated by 
the Consolidated Mining and Smelting Company of Canada, Limited, here- 
inafter called the company, the Commission begs to report that the following 
are respectively the questions submitted to it by the Governments of the 
United States and the Dominion of Canada, and its findings thereon. 

1. (1) Extent to which property in the State of Washington has been damaged 

by fumes from smelter at Trail, British Columbia. 

The territory affected is to be found within the three zones shown on the 

1 State Department press release March 5, 1931. 
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map accompanying this report and for the purpose of identification marked 
with the letter A.? 

(2) The amount of indemnity which would compensate United States in- 
terests in the State of Washington for past damages. 

In view of the anticipated reduction in sulphur fumes discharged from the 
smelter at Trail during the present year, as hereinafter referred to, the Com- 
mission therefore has deemed it advisable to determine the amount of in- 
demnity that will compensate United States interests in respect of such 
fumes, up to and including the first day of January, 1932. The Commission 
finds and determines that all past damages and all damages up to and includ- 
ing the first day of January next, is the sum of $350,000. Said sum, however, 
shall not include any damage occurring after January 1, 1932. 

(3) Probable effect in Washington of future operations of smelter. 

Provided that the company having commenced the installation and opera- 
tion of works for the reduction of such fumes, proceeds with such works and 
carries out the recommendation of the Commission set forth in answer to 
Question (5), the damage from such fumes should be greatly reduced, if not 
entirely eliminated, by the end of the present year. 

(4) Method of providing adequate indemnity for damages caused by future 
operations. 

Upon complaint of any person claiming to have suffered damage by the 
operations of the company after the first day of January, 1932, it is recom- 
mended by the Commission that in the event of any such claim not being 
adjusted by the company within a reasonable time, the Governments of the 
United States and Canada shall determine the amount of such damage, if 
any, and the amount so fixed shall be paid by the company forthwith. 

(5) Any other phase of problem arising from drifting of fumes on which 
Commission deems it proper or necessary to report and make recom- 
mendations in fairness to all parties concerned. 

(a) The Commission deems it proper and necessary in fairness to all parties 
concerned to report and make recommendations with reference to the reduc- 
tion of the amount and the concentration of SO, fumes drifting from the 
smelter of the company into the United States. 

The company has erected and put in operation the first of three sulphuric 
acid units, each with a capacity of 112 tons per day, which it proposes to 
erect for the purpose of reducing such fumes. 

The company has represented to the Commission that said units, together 
with a pilot plant with a capacity of 35 tons per day, which has been in opera- 
tion for some time, will produce 147 tons of acid per day thereby reducing the 
amount of sulphur discharged from the stacks of said smelter by 49 tons per day. 

The company has further represented to the Commission that it will have 
a second 112-ton sulphuric acid plant in operation in or about the month of 
May, 1931, and a third unit of like capacity in or about the month of August, 

2 Map omitted from the JoURNAL. 
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1931, and that when said units are completed as aforesaid, they, together 
with said pilot plant, will be using 123.6 tons of sulphur extracted from said 
fumes, thereby extracting approximately 35 per cent of the total sulphur 
content of the fumes discharged from said stacks. 

The company has further represented that the plants and works constructed 
and contemplated by it as aforesaid will necessitate the expenditure of a sum 
in excess of $10,000,000, the greater part of which has already been expended. 

The Commission therefore reports and recommends that, subject to the 
provisions hereinafter contained, the company be required to proceed as ex- 
peditiously as may be reasonably possible with the works above referred to, 
and also to erect with due despatch such further sulphuric acid units and take 
such further or other action as may be necessary, if any, to reduce the amount 
and concentration of SO, fumes drifting from its said plant into the United 
States until it has reduced the amount by some means to a point where it will 
do no damage in the United States. 

(b) The Commission further recommends that the Governments of the 
United States and Canada appoint scientists from the two countries to study 
and report upon the effect of the works erected and contemplated by the 
company as aforesaid, on the fumes drifting from said smelter into the 
United States, and also to report from time to time to their respective gov- 
ernments in regard to such further or other works or actions, if any, as such 
scientists may deem necessary on the part of the company to reduce the amount 
and concentration of such fumes to the extent hereinbefore provided for. 

(c) When the company has reduced the amount and concentration of SO, 
fumes emitted from its plant at Trail, British Columbia, and drifting into the 
territory of the United States, to a point where it claims it will do no damage 
in the United States, then it shall so notify the Government of Canada, which 
shall thereupon forthwith notify the Government of the United States, 
which may then take up the matter with the Government of the Dominion 
of Canada for investigation and consideration to determine whether or not 
it has so reduced the amount and the concentration of SOy. 

(d) The question of whether or not the company is proceeding with expedi- 
tion as aforesaid may be taken up at any time by the Government of the 
United States with the Government of Canada for further consideration. 

(e) This finding and recommendation under Question (5) must be read 
in connection with Questions (1), (2), (3) and (4); that is to say, if these 
conditions as above stated, under Question (5) are fully met, there will be no 
future indemnity to pay, that being included in the amount of damages em- 
braced under Question (2), except as hereinafter provided. 

(f) Any future indemnity will arise only if and when these conditions and 
recommendations stated under Question (5) are not complied with and fully 
met, and then only in respect of any damage done after the first day of 
January, 1932, as hereinafter provided. 

(g) The word “damage”’ as used in this document shall mean and include 
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such damage as the Governments of the United States and Canada may 
deem appreciable, and for the purposes of paragraphs (a) and (c) hereof, 
shall not include occasional damage that may be caused by SO2 fumes being 
carried across the international boundary in air pockets or by reason of un- 
usual atmospheric conditions. Provided, however, that any damage in the 
State of Washington howsoever caused by said fumes on and after January 1, 
1932, shall be the subject of indemnity by the company to any interests so 
damaged, and shall not be considered as included in the answer to Question 
(2) of the reference, which answer is intended to include all damage of every 
kind up to January 1, 1932. 

2. It is further recommended that the amount of the indemnity specified 
in Question (2) shall be paid into the Treasury of the United States and shall 
be held as a trust fund for the use and benefit of persons having suffered 
damage as hereinbefore mentioned; and upon the appointment by the Gover- 
nor of the State of Washington of a responsible and bonded administrator, or 
such other person as may be appointed, he shall confer and advise with the 
members of the United States Section of this Commission, and shall have 
access to all claims and other information in the custody of said section, and 
such administrator or other person shall make a detailed list of awards to the 
various persons damaged by said fumes, and he shall allot to each individual 
claimant that part of the total sum of $350,000 to which such individual is 
entitled. Said administrator or other person shall be the sole and final judge 
of all questions referred to him, and no appeal shall lie from his decisions; and 
having perfected his list of awards as aforesaid, he shall distribute the fund 
by cheque drawn against said trust fund, and take and accept proper re- 
ceipts therefor, which said receipts shall be a full and complete release of the 
parties signing the same to all claim upon said fund. 

3. The said sum of $350,000 does not include any allowance for indemnity 
for damage to the lands of the Government of the United States. No claim 
was presented to the Commission in respect thereof, and counsel for the 
Government of the United States at the last public hearing announced that 
any claim in connection with such lands was withdrawn. The Commission, 
therefore, finds that any claim of the Government of the United States for 
past damages in respect of said lands has been waived. 

4. The Commission further finds and recommends that Stevens County is 
entitled to compensation for damage to property owned by it within said 
zones, but that said county is not entitled to indemnity for alleged loss of 
taxes by reason of such fumes, such claim being regarded by the Commission 
as too remote and indefinite to permit of adjudication herein. 

5. The Commission does not recommend any indemnity for alleged loss of 
trade by business men or loss of clientele or income by professional men 
resident in the City of Northport, within the said zones, such claims being 
regarded by the Commission as too remote and indefinite to permit of adjudi- 
cation herein. 
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Signed in the City of Toronto, on Saturday, February 28, 1931. 


C. A. MAGRATH P. J. McCuMBER 
JoHN H. BarTLETT GEORGE W. KYTE 
W. H. Hearst A. O. STANLEY 


GENERAL CLAIMS COMMISSION—UNITED STATES AND 
MEXICO! 


E. CHAPMAN v. UNITED MEXICAN STATES 
(Docket No. 3400; Decision No. 169) 
Opinion rendered October 24, 1930 


It is unnecessary to give any detailed consideration to the generalities of writers on inter- 
national law who have repeatedly stated that consular officers are entitled to special protec- 
tion. In the instant case the special protection is concerned with a situation in which there 
was a threat against the personal safety of the consul, an explicit warning of imminent danger 
promptly communicated by him to the proper authorities, some assurances of special protec- 
tion were received by him upon which he was warranted to rely, but no such protection was 
given. 

In international practice, a small guard is frequently stationed at foreign consular premises 
to protect the foreign representatives against threatened danger, as a matter of comity and 
to meet international obligations. It cannot plausibly be contended that it was impracti- 
cable for the Mexican authorities to comply with such a request of the American consul. 

In the light of the facts revealed by the record, and in accordance with the applicable 
principles of law, the Commission is constrained to sustain the charge of lack of protection 
made by the United States. With respect to the charge of failure to take proper steps to 
apprehend and punish the criminal, while it seems to be clear that more effective measures 
could have been taken to apprehend him, in the light of the record it cannot be said that 
there was a manifest failure to meet the obligations of international law. 


Commissioner NIELSEN, for the Commission: 

Claim is made by the United States of America in this case in the amount 
of $50,000, gold currency of the United States, with interest, on behalf of 
William E. Chapman who, on July 17, 1927, was shot and seriously wounded 
at Puerto México, Mexico, where he was at the time stationed as consul of 
the United States. The claim is predicated on allegations with respect to 
the failure of the Mexican authorities to give proper protection to the claim- 
ant and the subsequent failure of the authorities to take proper steps to ap- 
prehend and punish the person who did the shooting. The substance of the 
allegations contained in the memorial is as follows: 

The claimant, William E. Chapman, during the year 1927 was assigned by 
his government to the City of Puerto México, Mexico, as consul and was 
recognized as such by the President of Mexico on May 4, 1927. 

On June 29, 1927, the claimant received a communication dated June 27, 
1927, from the American Consulate General at Mexico City containing the 
information that some unknown person or persons had transmitted to the 

1 Under the convention concluded Sept. 8, 1923, as extended by the convention of Aug. 16, 
1927. H. F. Alfaro, Presiding Commissioner; Fred K. Nielsen and G. Ferndndez Mac- 
Gregor, Commissioners. 
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American Embassy at Mexico City a threatening communication. The 
writer or writers of that communication declared the intention to effect the 
destruction by dynamite of all American Embassies and the death of all 
American principal diplomatic and consular officials, if two men, named 
respectively Sacco and Vanzetti, were executed as the result of a verdict 
against them in connection with a charge of murder which was then pending 
in courts of the United States. The instruction from the American Con- 
sulate General directed the claimant and other consular officers stationed in 
Mexico to apprise the Mexican authorities in their respective districts of the 
receipt of this threat and to request such action on the part of the local Mexi- 
can authorities as might be necessary to insure the safety of American 
consular personnel and property. 

On June 30, 1927, the claimant addressed letters to the Governor of the 
State of Vera Cruz, the Jefe de la Policia Judicial at Puerto México, and the 
Presidente Municipal of Puerto México, furnishing the information that a 
threat had been made against the consulate to which he had been assigned 
and requesting that adequate protection be granted to him and to the prop- 
erty of the consulate. 

The letters addressed to the Governor of the State of Vera Cruz and to the 
Chief of the State Police at Puerto México, were not answered. However, 
the Municipal Presidente at Puerto México transmitted to the claimant a 
carbon copy of a communication addressed to the Chief of Municipal Police. 
In addition to the letters addressed to these officers, the claimant, on numer- 
ous occasions, spoke to the Chief of the State Police and to the Presidente 
Municipal in regard to the matter of the threats, but none of these authori- 
ties manifested more than a passing interest in the situation. No provisions 
of any nature were made to furnish the consulate or the claimant with any 
protection other than that which had customarily been accorded previous 
to that time. 

On July 17, 1927, just before daylight, a masked man entered the Ameri- 
can consulate and shot the claimant through the chest. Mr. Chapman im- 
mediately informed Dr. J. J. Sparks, a British vice consul stationed in Puerto 
México, and also a practicing physician. Dr. Sparks immediately came to 
the claimant, rendered first aid and later treated the claimant for the wound 
which he had received. The bullet directed at the claimant entered his 
chest a few inches from the heart and pierced his lung, its exit being under 
the left arm about eight and a half inches from the point of entry. As a re- 
sult of this wound the claimant constantly suffered great pain and discomfort 
for a period of three or four months, and ever since that time has experienced 
difficulty in taking a deep breath, and he is and will remain in a seriously 
weakened and permanently impaired condition. Prior to the time of the at- 
tack in question he enjoyed good health. 

Within a period of fifteen minutes after the claimant was shot a police 
officer of Vera Cruz came to the claimant’s residence and left within a few 
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minutes apparently for the purpose of pursuing and apprehending the person 
who was guilty of the shooting and who had been described to the officer. 
Shortly thereafter the Presidente Municipal called on the claimant and was 
informed of all of the details with reference to the attack and the shooting. 
About three days thereafter two men identifying themselves as detectives 
from Mexico City called on the claimant and were shown all of the evidence 
which had been left by the criminal, but beyond mere investigations at the 
site of the crime no efforts were made by them to apprehend the person who 
had shot the claimant. 

The memorial also furnishes figures showing the expenses of medical at- 
tendance which the claimant incurred. 

This Commission and other international tribunals have often given ap- 
plication to the general principles invoked in the instant case that a govern- 
ment is required to take appropriate steps to prevent injuries to aliens and 
to employ prompt and effective measures to apprehend and punish offenders 
who have committed such injuries. The Commission has also considered the 
subject of the special protection due to a consular officer. That matter is of 
some importance in the instant case, since it is contended that the claimant 
was entitled to such protection. However, the subject is presented in an 
aspect in which it reveals no real difficulties. Citation is made by the Ameri- 
can Agency to statements found in numerous works on international law and 
in diplomatic correspondence to the effect that consular officers are entitled 
to special protection. But the argument particularly stressed in the instant 
case is that the claimant was entitled to such protection because serious 
threats had been made against his safety; that such threats had been brought 
to the attention of the appropriate Mexican authorities; and that the consul 
had received assurances that protection would be given. Of course a request 
for protection in a case of threatened danger may be appropriate in any case 
involving the safety of an alien having no official status, and compliance with 
such a request will be prompted by the desire of authorities of a government 
to take action with a view to avoiding any just grounds for complaint by the 
government to which the alien belongs. 

In the presentation of the instant case there was some discussion of the 
scope and application of the rule with respect to the protection of aliens. A 
government obviously is not an insurer of the safety of such persons, and the 
same may be said relative to the safety of a consular officer, even though due 
account be taken of his special position. 

It of course is an important point whether authorities have been put on 
notice with respect to apprehended illegal acts. On June 29, 1927, the 
claimant received from the American Consul General in Mexico City, a 
communication dated June 27, 1927, which reads in part as follows: 

The Embassy has transmitted to the Consulate General a copy of an 


unsigned communication, dated June 23, 1927, at Mexico City, threat- 
ening the destruction by dynamite of American Embassies in Latin 
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America and the death of principal diplomatic and consular officers if 
Sacco and Vanzetti are executed. The text of the communication is 
appended to this circular. 

The Foreign Office has been requested by the Embassy to take ap- 
propriate action here and in places where American consular offices are 
established in Mexico. You are directed to apprise the Mexican au- 
thorities in your respective district of the existence of this threat, the 
first of its kind to be received by the Embassy, in order that adequate 
measures may be taken for the protection of the consular personnel and 
property. 

The threatening anonymous communication to which reference was made 
by the Consul General reads as follows: 


We make known to the personnel of that Embassy, that in case of the 
execution in Boston, Mass., of Sacco and Vanzetti, we have definite in- 
structions in all our societies in Latin America to dynamite the buildings 
of the North American Embassies, including that in the Republic of 
Mexico, with the object of killing the principal representatives, Am- 
bassadors and Consuls. (Translation from Spanish.) 


On June 30, 1927, the claimant took action in compliance with the instruc- 
tions received from the Consul General. On that day the consul wrote three 
letters: one to the Municipal President of Puerto México, another to the 
Chief of the Judicial Police at that place, and another to the Governor of the 
State of Vera Cruz. The consul in his letter to the Municipal President re- 
ferred to the Sacco and Vanzetti affair and to the instructions received from 
the Consul General and requested that provision be kindly made for effective 
protection in case the Governor of Massachusetts should allow the execution 
of the death sentence pronounced against the two convicted men. More 
specifically, the consul said: 


According to my memory I saw a press despatch that the court had 
fixed the 9th of next July as the day of the execution, but on any day 
the Governor can make his decision to execute them or not, and in the 
event he does the danger will run from then, but naturally more im- 
mediately after the execution. 

As you know it will not be difficult to protect this consulate against 
any attempt, but only by placing policemen in front and at the back of 
the house and in a case of such a strange nature as this one they should 
be men in whom is lodged the utmost confidence, ready to confront 
whoever dares to commit a crime of the category stated in the note 
which was received by the American Embassy at Mexico City. 


The consul in his letter to the Governor enclosed a copy of his communica- 
tion to the Municipal President at Puerto México, and further said: 


Attentively I request you to issue your respectable orders for the pur- 
pose of guaranteeing the protection which with absolute certainty 
would be given by the American authorities to the Mexican Consuls and 
Consulates in the United States in a similar case. 

I know that the Mayor of Puerto México is considered kind-hearted, 
but at the same time the town is poor he can not keep more than a few 
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policemen to keep order and on some occasions he himself patrols at 
night to assure the town against bandits a thing which deserves much 
appreciation by the public. So that in a crisis like this in which crimi- 
nals plan to impose in the event of the execution of Sacco and Vanzetti I 
think it will be necessary to have the aid of the State police stationed at 


this port. 
The consul in his communication to the Chief of the State Police at Puerto 
México, said: 
Attentively I request of you the kindness to take the steps necessary 


to guarantee the protection which under definite instructions of my 
superior, the American Consul General at Mexico City, I am asking. 


The consul’s action was justified and wasin properform. With respect to 
this point it is immaterial whether it may be considered that what the consul 
requested was special protection due to the indication of unusual danger, or 
special protection required by the consul’s position. From the instructions 
given by the Consul General at Mexico City, it appears that the attention of 
the Mexican Foreign Office had been called to the threat against American 
representatives. It appears that the consul received no acknowledgment 
from either the Governor or the Chief of the State Police. However, there 
was sent to him by the Municipal President what appears to have been a 
copy of instructions transmitted by the latter to the Chief of Police. These 
instructions read in part as follows: 

Mr. William E. Chapman, North-American Consul in this city, in his 
attentive note of June 30 past, tells me that, in compliance with instruc- 
tions of the Consul General of the United States in the City of Mexico, 
he calls to the attention of our authorities the fact that the Embassy of 
the United States in the Capital of the Republic, has received a threat- 


ening note, without signature, that is to say an anonymous communica- 
tion, dated the 23rd of the same month of June ultimo, which textually 


is as follows: ... 

With a view to avoiding any attempt of the nature of that suggested 
against the person of the Consul of the United States at this port or 
against the interests which the said Consulate has in this port, please 
exercise active vigilance by day as well as by night at the Consulate of 
reference, establishing a secret service which can prohibit any danger 
which could be aimed at the edifice cited or the Consul. 


The Municipal President therefore evidently recognized the propriety of 
the consul’s request and issued proper directions, as is shown particularly by 
the reference to use of ‘‘a secret service.” 

Some argument was advanced by counsel for Mexico with respect to the 
nature of the warning which the authorities received, and the extent of appre- 
hension which it might naturally occasion. It was argued that imminent 
danger calling for immediate action was not necessarily prompted by what 
the consul disclosed, and furthermore, that it was not conclusively shown 
that Chapman was shot by some Sacco-Vanzetti sympathizer, since he might 
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have been wounded by some one who felt a personal grievance against the 
claimant. 

As against contentions of this kind, counsel for the United States argued, 
among other things, that it could be reasonably assumed that, had protection 
been given, the consul would not have been injured. Ina case such as that 
under consideration the matter of warning obviously is important in connec- 
tion with the question of responsibility. ‘The arguments of counsel for 
Mexico would have force if it could be shown that there is a substantial basis 
for the views he expressed as to the nature of the warning communicated to 
the authorities. It seems to be clear from the evidence in the record that 
the person who shot the consul did not enter the consulate for the purpose of 
robbery. And in the course of an investigation by Mexican authorities the 
consul observed that he was on good terms with the people of Puerto México, 
and that he had no enemies among them. He referred to a business concern 
as probably being unfriendly to him. However, neither in what he says nor 
in anything said or done by the authorities is there a suggestion of suspicion 
that this concern employed an assassin. The Municipal President, in the 
course of the investigation, referred to the information he had received from 
the consul as to threats to kill all diplomatic and consular representatives in 
Latin American countries as a reprisal for the sentences pronounced on Sacco 
and Vanzetti, and he further referred to instructions which he gave with re- 
gard to the protection of the consular premises in response to the consul’s re- 
quest. 

With respect to the point as to the imminence of danger conveyed by the 
warning which the authorities received, it is pertinent to bear in mind that 
the consul, in his letter to the Municipal President, stated that according to 
his (the consul’s) recollection “‘the court had fixed the 9th of next July as the 
day of the execution” of the two convicted men, and the consul added ‘‘ but 
on any day the Governor can make his decision to execute them or not, and in 
the event he does the danger will run from then, but naturally more immedi- 
ately after the execution.” This was certainly an explicit warning of pos- 
sible immediate danger. It may not be altogether without bearing on this 
subject of warning that beginning as early as the spring of 1926 there had 
been serious activities directed against American representatives and Ameri- 
can property in different parts of the world by sympathizers of the two 
convicted men. Considerable information on this subject is given in the 
record. 

A point was raised in behalf of Mexico with respect to the capacity of au- 
thorities to give protection. Correlative rights and obligations on the part 
of each member of the family of nations are derived from international law. 
It would be difficult plausibly to contend that an unreasonable request was 
made by the consul, or that the Mexican authorities would have found it im- 
practicable to comply with it. The consul’s request and the instructions 
which it appears were given by the Municipal President really had the same 
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purport. It may be concluded that there would have been no great in- 
convenience in stationing a small guard at the consular premises for a while, 
until the consul considered it to be unnecessary, or it might be said, until the 
authorities had good reason to assume that it was no longer required. In 
international practice use is undoubtedly frequently made of such a form of 
protection for foreign representatives as a matter of comity and with a view 
to meeting international obligations. 

The question of capacity to give protection has been considered in different 
aspects. In the case of the Home Missionary Society, presented by the 
United States against Great Britain under an arbitral agreement signed Au- 
gust 18, 1910, the tribunal referred to the difficulty of affording on a few 
hours’ notice “‘full protection to the buildings, and property in every isolated 
and distant village.’ In this case the tribunal considered principles ap- 
plicable to the responsibility for acts of insurgents.2 This Commission in 
the Solis case,? Opinions of the Commissioners, 1929, p. 48, and in the Cole- 
man case, zbid., p. 56, emphasized with respect to similar questions as to re- 
sponsibility for acts of insurrectionists ‘‘the capacity to give protection, and 
the disposition of authorities to employ proper measures to do so.”’ Ob- 
viously, however, any question as to capacity to give protection in cases of 
this character is very different from any question of this nature that might be 
raised in the instant case. 

It seems clearly to be proper to take some account of the argument made 
with respect to the special position of a consular officer. Consular officers do 
not enjoy immunities such as are accorded to diplomatic officers with respect 
to matters pertaining to exemption from judicial process and from taxation. 
But undoubtedly international law secures to them protection against im- 
proper interference with the performance of their functions. And it is well 
recognized that under international law and practice, they have a right to 
communicate with local administrative authorities with respect to protection 
of their nationals. Moore, International Law Digest, Vol. V, pp. 61, 101. 
Assuredly a consul is privileged to communicate with such officials regarding 
the protection of himself and of the property of his Government. 

In the instant case we are concerned only with requests made to officials of 
this character. Apart from any question as to the propriety of communicat- 
ing with military authorities, as it was suggested in argument in behalf of 
Mexico that the consul should have done, it must be concluded that ob- 
viously, especially in times of peace in a community such as that at Puerto 
México, the consul communicated with the proper officials. 

Writers on international law have repeatedly stated that consular officers 
are entitled, to use the language of Phillimore, to ‘‘a more special protection 
of international law than uncommissioned individuals.’ Commentaries 
upon International Law, Vol. 2, 3rd ed., p. 270. See also Vattel, Law of Na- 
tions, Chitty’s Edition, Chapter 6, Section 75; Oppenheim, International 
? This JournaL, Vol. 15 (1921), p. 294. 3 Ibid., Vol. 23 (1929), p. 454. 
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Law, Vol. I, 3rd ed., pp. 599-601. In a message sent to the Congress of the 
United States on December 2, 1851, President Fillmore, in referring to an at- 
tack on a Spanish consular officer in New Orleans in 1851, interestingly men- 
tioned the importance of consular officers in the relations of states, and ob- 
served that they as well as diplomatic officers “‘are objects of special respect 
and protection, each according to the rights belonging to his rank and sta- 
tion.”’” Moore, International Law Digest, Vol. VI, p. 813. 

It is unnecessary to give any detailed consideration to the appropriate 
application of generalities of this kind to individual cases. In the instant 
case the argument with regard to special protection is concerned with a situa- 
tion in which there was a threat against the personal safety of a consular 
officer; some assurances of protection of that kind were received by the con- 
sul; he was warranted in relying on them; but no such protection was given. 

In the Mallén case‘ decided by this Commission, Opinions of the Commis- 
stoners, Washington, 1927, p. 254, consideration was given to the special posi- 
tion of a consular officer and to the protection due to him because of his pub- 
lic character. Account was taken in this case of the element of warning of 
possible danger to a consular officer. 

In behalf of Mexico it was contended that the United States was under 
obligation to give special protection to Mr. Mallén, Mexican Consul at El 
Paso, both because of his character of consul and because protection had 
been asked for him by the Government of Mexico. In this case the Commis- 
sion took into consideration, among other things, an act on the part of a 
deputy constable, Franco by name, which was considered to be a private act 
committed by this magistrate, who either slapped the consul in the face or 
knocked off his hat. For this act Franco was fined $5.00. No international 
delinquency was predicated on this occurrence, but the view was taken, in 
connection with a subsequent serious assault committed by Franco on the 
consul, that the authorities having had warning of Franco’s animosity toward 
the consul had acted imprudently and improperly in maintaining Franco in 
office and in not protecting the consul by some proper method against the 
possibility of an assault such as occurred. Liability was also fastened on the 
United States on additional grounds. 

A warning of imminent danger was communicated to Mexican authorities 
in the instant case. One official evidently took note of the warning and is- 
sued suitable instructions to meet the situation. These instructions were 
not carried out. Evidence in the record in connection with an investigation 
into the shooting of Mr. Chapman, including testimony given by the Mu- 
nicipal President himself, clearly shows that no such vigilance as that di- 
rected by the former was exercised. Perhaps less than what both of them 
suggested might have sufficed, but it appears from the evidence that no 
special precaution was taken. 

In the light of the facts revealed by the record and in accordance with the 

‘This JourRNAL, Vol. 21 (1927), p. 803. 
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applicable principles of law, the Commission is constrained to sustain the 
charge of lack of protection made by the United States in this case. 

With respect to the second complaint set forth in the memorial, there un- 
fortunately is before the Commission but meagre information. We have 
only the sworn testimony of the consul and a short record of investigations 
made by the Chief of the Judicial Police and by the Judge of First Instance in 
Puerto México. 

It appears that the President of Mexico in communicating with military 
authorities who made some investigation in the town expressed the opinion 
that, in view of the smallness of that place, there seemed to be no reason why 
the criminal should not be apprehended. That is a reasonable conclusion, 
but of course the criminal may not have remained in the town. There is no 
record of any steps taken to capture him in any locality outside of the town 
where he may have gone. But it is difficult to form any conclusion as to the 
practicability of locating him if he left the town. The consul emphatically 
expresses the view that local officials who came to the consulate shortly after 
the shooting should have promptly undertaken or initiated measures of pur- 
suit instead of lingering, as he said they did, in the consular premises. He 
further expresses the confident belief that if a police officer who came to the 
consulate had pursued the criminal the chances of capture would have been 
excellent. There seems clearly to be justification for the consul’s criticism. 
But conclusions of the Commission with respect to fault entailing interna- 
tional responsibility must be based on evidence of manifest wrong or 
error. 

The consul mildly criticized the inactivity of two men who he states came 
from Mexico City three days after the crime and represented themselves to 
be detectives. However, we have practically no information as to what they 
did. 

The consul speaks in complimentary terms of the activity of General 
Anayo, who it appears came to Puerto México about thirty-six hours after 
the shooting from San Geronimo and remained three or four days engaged in 
the work of investigation. The consul speaks in similar terms about General 
Navarro, a local military commander. Unfortunately there is not before the 
Commission any record of the investigation made by the military authorities. 
It appears that the Judge of First Instance endeavored to obtain from 
General Anayo a copy of the record of that investigation, and that the general 
replied that it was not possible to put at the former’s disposition the record of 
proceedings made by the office of the Chief of Garrison at the port, since that 
record was of a purely military character and was made in secret. The 
record has not been produced by the Mexican Agency in the proceedings be- 
fore the Commission. It is not clear why a report of this kind should be re- 
garded to be of such a secret nature that it could not be produced in these 
proceedings for the purpose of throwing light on an important point. 

From a record submitted by the Mexican Agency it appears that the 
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crime came to the notice of the judicial police about six o’clock in the morn- 
ing of July 17th, two hours after it had been committed. The Chief of the 
Judicial Police started to make an investigation. On the day of the crime, 
that is, July 17th, he took the statement of the consul. On the following 
day he took a fuller statement from the consul and also the statements of 
several other persons. On July 21st he turned his record over to the Judge 
of First Instance. The Judge of First Instance on July 25th ordered that an 
investigation be made with a view to apprehending and punishing the crimi- 
nal. Pursuant to that order there was a reéxamination of the witnesses who 
had already testified and of two additional witnesses. The witnesses who 
had previously testified merely reaffirmed their statements. The two addi- 
tional witnesses contributed but slight information. 

It seems to be clear that more effective measures could have been taken 
to apprehend the criminal, but in the light of the record before us we are not 
disposed to say that there was a manifest failure to meet the obligations of 
international law. 

The consul was seriously wounded, and it seems to be remarkable that he 
escaped death. His views as to the permanent character of his injuries are 
confirmed by his attending physician, Dr. Sparks, who, referring to the state- 
ments made by the consul, says under oath that they are ‘‘ but a mild manner 
of stating the facts, since manifestly a bullet could not pass through a human 
body as it did in this case without cutting through important tissues and 
leaving them in a weakened condition.’’ The Commission considers that an 
award of $15,000.00 should be made in this case. 


Decision 


The Government of the United Mexican States shall pay to the Govern- 
ment of the United States of America in behalf of William E. Chapman the 
sum of $15,000.00 (fifteen thousand dollars), without interest. 

Done in Mexico, D. F., this 24th day of October, 1930. 


(S) H. F. Auraro, 
Presiding Commissioner 
(S) B. M. Eneuisn, (S) Frep K. NIELSEN, 


Secretary Commissioner 
(S) Jost Romero, (S) G. FernAnpez MacGrecor, 
Secretary Commissioner 
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ARBITRAL AWARD IN THE MARTINI CASE! 


Arbitral Tribunal: Osten Unpén, President; F. A. Guzman ALFaro, Vene- 
zuelan member; CESARE TUMEDEI, Italian member. 


Rendered at Geneva, May 3, 1930 


An error of fact in the compromis should not be an obstacle to the examination by the 
Arbitral Tribunal of all the different phases of the case in accordance with the presumed 
intentions of the parties. 

The action brought against the Martini Company by the Government of Venezuela in 
1905 in its Court of Cassation, as the result of which the company’s concession was cancelled 
for non-performance and the company required to make certain payments under the contract 
and for damages, was not a violation of the treaty of 1861 between Italy and Venezuela be- 
cause of injury done to the concessionaire by a monopoly granted by Venezuela to one 
Feo alleged to be contrary to the provisions of the treaty. 

The Arbitral Tribunal being called upon also to decide whether the decision of the Vene- 
zuelan court amounted to a denial of justice or manifest injustice, will not distinguish be- 
tween these two grounds of state responsibility, but finds it to have been the intentions of 
the parties for the tribunal to decide whether the decision of 1905 was manifestly incom- 
patible with Venezuela’s international engagements, especially those arising from the award 
of oe Ralston in the case of this company before the Italian-Venezuelan Mixed Commis- 
sion of 1903. 

As to the cases in which a state is held responsible for the acts of its courts, the Arbitral 
Tribunal finds generally satisfactory the definition of denial of justice and manifest injustice 
of the Committee of Codification (Bases of Discussion, No. 5, Special Supplement to this 
JOURNAL, Vol. 24, 1930, p. 52). In considering the charge that the decision of a court was 
inspired by ill-will toward foreigners, if the decision was based on law, the psychological mo- 
tives of the judges play no part. If the court of Caracas in adopting a restrictive interpreta- 
tion of the Martini contract on the basis of Venezuelan law, reached the conclusion that the 
Feo monopoly was not contrary to the Martini concession, that conclusion cannot be charac- 
terized as erroneous or unjust by an international tribunal. 

The declaration by the court of default in the payment of rent under the contract does not 
constitute a denial of justice or manifest injustice. In declaring the company liable to pay 
royalties on coal mined under the concession, the Arbitral Tribunal considers that the court 
did not conform to the Ralston award; but the error was one of bad judgment, not gross, 
inexcusable, voluntary and malevolent. The court also acted contrary to that award in 
condemning the company to pay damages for failure to make improvements to the property 
as required by the lease, in invoking as a ground for cancelling the contract the company’s 
failure to ‘‘strictly fulfill’ its obligation to supply coal to the government at a fixed price, 
and in holding the company responsible for damages resulting from the suspension of work in 
the mines during the Revolution of Liberation. 

There is an important difference between the relation of national decisions and interna- 
tional judgments to the question of state responsibility. An international award is of the 
nature of an international treaty and constitutes a direct legal relationship between the two 
states. According to the admitted rules of responsibility of states, Venezuela is responsible 
for the decision of her court holding the company liable in manifest violation of the Ralston 
arbitral award. The Arbitral Tribunal is of the opinion that the deficiencies of the decision 
of the Venezuelan Court of Cassation amount to manifest injustice within the intention of 
the compromis, 1.e., a violation of the international obligations of the state. 

A decision may contain several independent findings and certain of them may be taken 
into consideration apart from the others. There might be cases in which it would be 
necessary to examine separately the different premises which are at the basis of a finding 
independently of the finding which constitutes the conclusion, with the object of establishing 
if a given premise constituted in itself a manifest injustice. It is not impossible that a prem- 
ise might contain a statement of law or an affirmation of fact so unjust or decidedly con- 
trary to the international obligations of the state that it would require the decision to be 
declared to be tainted with flagrant injustice even if the finding were justified by other 
considerations. But it is evident that in such cases the decision has not in general caused 
any material] harm to the injured party. 


1 Translated from I’ Affaire Martini, une sentence arbitrale internationale, publiée par Osten 
Undén. (Uppsala Universitets Arsskrift 1930, Program 5.) Uppsala: A.-B. Lundequistska 
Bokhandeln, pp. 63. 
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As to the pecuniary reparation of the company, the Arbitral Tribunal can not fully apply 
the criteria laid down by the Permanent Court of International Justice in its judgment No. 
13, namely, ‘‘wipe out all the consequences of the illegal act and reéstablish the situation 
which would, in all probability, have existed if the act had not been committed.”’ The Arbi- 
tral Tribunal does not consider the annulment of the contract as a consequence of the deci- 
sion of the Venezuelan court. Aside from all other considerations invoked by the Venezuelan 
Government, the cancelling of the contract by the court for the non-payment of rent was 
indubitably justified according to Venezuelan law. The decision, therefore, caused no harm 
to the company, and there is no sufficient reason to award pecuniary reparation to the Italian 
Government; but the parts of the decision which are tainted with manifest injustice and 
impose obligations of payment by the company must be annulled under the heading of 
reparation. 

Dissenting opinion by the Italian arbiter. 


By a compromis signed at Rome December 21, 1920, between the Govern- 
ment of Italy and the Government of the United States of Venezuela, it was 
agreed that: 

1. . . . a Tribunal of Arbitral Law shall decide whether, in the action 
brought against the firm of Martini & Co., before the Federal Court of 
Cassation, and which was terminated by the decision of the said court 
under date of December 4, 1905, there was a denial of justice, or mani- 
fest injustice, or a violation of the treaty of June 19, 1861, between 
Venezuela and Italy. 

2. If the arbitrator finds that there was a denial of justice, or manifest 
injustice, or a violation of the treaty of June 19, 1861, between Vene- 
zuela and Italy, he will determine the amount of the damages which 
should be recognized as legal. 

The Arbitral Tribunal will also take cognizance of any claims which 
the Government of Venezuela has to present against the firm of Martini 


& Co. 
Concerning the organization of the Tribunal, the compromis provides that: 


The Arbitral Tribunal shall be composed of three jurists chosen one 
by each party and the third by the two arbitrators. Should the latter 
not be able to agree on the choice of the third one, this choice shall be 
made in accordance with the rules laid down in the Hague Convention 
of July 29, 1899, for the Pacific Settlement of International Disputes. 


The Tribunal was constituted at Paris, May 17, 1929, as follows: 

President: Mr. Osten Undén, Rector of the University of Uppsala, 
former Minister of Foreign Affairs of Sweden; selected by common agree- 
ment by the President of the Swiss Confederation and by H. M. the King of 
Spain. 

Members: Mr. F. A. Guzmdn Alfaro, Doctor of Laws, selected by the 
Venezuelan Government; Mr. Cesare Tumedei, Professor of Law, selected by 
the Italian Government. 

According to the rules of procedure adopted at its meeting in Paris, May 
18, 1929, the Tribunal was to convene at Berne. The proceedings were to 
comprise two distinct phases, one written and the other oral. The written 
pleadings were to consist of the deposit with the secretary of the Tribunal 
and the communication to the members of the Tribunal and to the opposite 
party, through the secretary, of memorials and counter-memorials as follows: 


) 


556 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


a memorial for each party to be deposited not later than September 17, 
1929, a counter-memorial for each party to be deposited not later than Janu- 
ary 17, 1930. 

The memorials and counter-memorials were deposited with the secretary 
within the periods fixed and were the subject of communications as provided 
for in the rules of the Tribunal. 

The oral pleadings were opened at Berne, April 16,1930. The parties were 
represented by their agents, viz., Italy, Mr. Vittorio Scialoja and Mr. Ugo 
Aloisi; and Venezuela, Mr. Gaston Jéze, Mr. F. Arroyo Parejo and Mr. 
Arminio Borjas. 

At the meeting of May 3, 1930, at Geneva, the Tribunal rendered the 
following 

ARBITRAL AWARD 

The Arbitral Tribunal, constituted in accordance with the compromis of 
December 21, 1920, between the Government of Italy, “‘ Applicant,”’ and the 
Government of Venezuela, “‘Respondent,’’ composed as set forth above, 
after hearing the parties, their statements and their conclusions, has ren- 
dered the following award: 

The Government of Italy has requested the Arbitral Tribunal, after having 
rejected all contrary claims and exceptions: 

(a) To recognize and declare that in the action brought against the 
firm of Martini & Co., before the Federal Court of Cassation of Vene- 
zuela, and which was terminated by the decree of the said court under 
date of November 5, 1907, there was manifest injustice, denial of jus- 
tice, and at the same time a manifest violation of Article 9 of the treaty 
of June 19, 1861, between Venezuela and Italy; 

(b) To declare, consequently, that pecuniary damages are due, and to 
fix the amount of the said damages, taking into consideration the data 
and conclusions set forth in the special memorial, which, for that pur- 
pose, was drawn up and submitted to the Arbitral Tribunal under date 
of September 17, 1929. 


In its memorial relative to the settlement of damages, the Italian Govern- 
ment claims damages amounting in round numbers to 30,000,000 bolivars. 

It will be noted here that the words under (a): ‘‘the decree of the said 
court under date of November 5, 1907” constitutes a modification of the 
original request of the Italian Government, which, instead, read: ‘‘the 
decision of the said court under date of December 4, 1905.” 

The Venezuelan Government on its part has requested the Tribunal to 
decide: 

(1) That in the action brought against the firm of Martini & Co., 
before the Federal Court of Cassation, and which was terminated by 
the decision of the said court under date of December 4, 1905, there was 
no denial of justice, nor manifest injustice, nor violation of the treaty 
of June 19, 1861, between Venezuela and Italy; 

(2) That, consequently, there is no occasion to award, in law, any 
pecuniary damages against the State of Venezuela. 
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In response to the Italian memorial on the question of damages, the 
Government of Venezuela, while denying absolutely the right of the firm of 
Martini & Co. to damages, concludes that the Italian Government has not 
given proof of its right to indemnity. 


THE FACTS 


According to the statements presented to the Tribunal by the agents of 
the parties in their written memorials and counter-memorials, as well as in 
their oral pleadings, the facts pertaining to the origin of the case are as fol- 
lows: 

1. On December 28, 1898, the Venezuelan Government granted, by a 
contract approved by the Federal Congress on May 29, 1899, and for a 
period of 15 years beginning from the date of approval of the contract by the 
Congress, to the firm Lanzoni, Martini & Co., a national enterprise known 
as the ‘‘Guanta Railroad, and Naricual, Capiricual and Tocoropo Coal 
Mines,” situated in the district of Bolivar in the State of Bermudez, includ- 
ing in the lease: a wharf for the loading of the coal, a warehouse, shops, 
railroad lines between Guanta and the mines, with rolling stock, material on 
hand, bridges, the said mines and all other rights belonging to the National 
Government in this enterprise. 

The company agreed to pay the government an annual rental of 104,000 
bolivars, in monthly installments of 8,666.66 bolivars each. It agreed, in 
addition, to pay the government 0.50 bolivar for each ton of coal mined. 
The company also agreed never to charge the government more than 25 
bolivars per ton for the coal that the government might use for its warships 
or for any undertaking under its direct administration. The company was 
obliged to stand the expense of all improvements, repairs and enlargements 
necessary for exploitation on a large scale, as well as to perfect the line of the 
railroad and the rolling stock. All this work was to start within four months 
following the approval of the contract by the National Congress and to be 
completed within eight months after that date, subject to an extension of 
four months in the event of force majeure. This work once completed, the 
mines were to be declared in operation. From the date of this declaration, 
the company was to pay the rental agreed upon. In addition, the company 
had to deposit in the Bank of Caracas the sum of 50,000 bolivars as a guaran- 
tee for carrying out the work in question. The government agreed to order 
the return of this deposit as soon as the mines were declared in operation. 
If the company fulfilled the obligations of the contract for the term of the 
lease, the government was obliged to extend its concession for ten years; at 
the end of which period, the lessees agreed to deliver to the National Govern- 
ment, under inventory and in a perfect state of preservation, and without any 
right to indemnity, all the stock turned over to them by the government, 
with its improvements. If, on the other hand, the company suspended, 
the exploitation of the mines and the work on the railroad, without justifi- 
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able cause and for six consecutive months, it was to be obliged to pay the 
government the sum of 20,000 bolivars in specie. If, notwithstanding this 
fine, the suspension were to continue for six more consecutive months, the 
contract would be forfeited, and the mines, with the improvements made, 
along with the railroad, would become the property of the government with- 
out the payment of any indemnity whatsoever tothe company. The latter, 
on its part, was to be released from the payment of customs charges for the 
equipment needed for the exploitation of the property rented. Furthermore, 
the government agreed to exempt from military service, even in time of war, 
all the personnel employed in the service of the enterprise. It was further 
provided that any doubts or controversies arising over the interpretation of 
the contract or of its application should be decided by the Venezuelan courts 
in conformity with the laws of the republic and were not to be made the basis 
for international reclamations. 

The declaration that the mines were in operation was made September 5, 
1900, after the government had allowed the company an extension of time 
as fixed by the contract, which was asked for by the lessee on account 
of the delay caused in the operations by political events taking place in 
Venezuela at that time. 

The firm of Lanzoni, Martini & Co. had been constituted September 10, 
1898, with a capital of 125,000 lire. In 1899 the company had increased its 
capital by 375,000 lire. According to the information contained in the 
Ralston award and confirmed by the applicant, but denied by the respondent, 
the silent partner Del Buono had contributed 2,000,000 bolivars to the busi- 
ness and had accepted bills of exchange amounting to 800,000 bolivars. 

On July 7, 1901, the active partner, Antonio Martini, informed the Min- 
istry of Public Works of Venezuela that the company had changed its 
firm name to that of Martini & Co., as the result of the dropping out of An- 
tonio Lanzoni as a partner. 

II. In May, 1902, the contract being then in operation and the company 
having taken various measures to assure the exploitation of the enterprise, 
such as the bringing over from Italy, on the steamship Allessandro del Buono, 
of some Italian workmen and important materials for the concession, the 
Venezuelan Revolution of Liberation, which had broken out the year before, 
spread to the Province of Bermiidez where the enterprise of the company 
was situated. 

Under these conditions, the company suspended the work of exploitation, 
beginning with the summer of 1902. Following the period of the civil war, 
Mixed Commissions for the settlement of certain foreign claims against the 
Venezuelan Government were instituted by the protocols signed at Wash- 
ington, February 13 and May 7, 1903. 

The company presented to the Italo-Venezuelan Commission a claim for 
damages against the Government of Venezuela. 

The claim was decided by the umpire of the said mixed commission, the 
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American citizen Jackson H. Ralston, in an award rendered in Washington, 
July 8, 1904. 

The umpire held that Venezuela, up to a certain point, was responsible for 
the attacks committed against the Italian workmen. Venezuela was also 
held responsible for the repeated acts of its military authorities in attempting 
to enlist in its armies Venezuelans employed by the company. The umpire 
was of the opinion that the closing of the port of Guanta, while entirely legal 
and within the power of the government as against the world at large, ren- 
dered the government, under the terms of the contract and vis-d-vis the 
company, responsible up to a certain limit. After settling that point, the 
umpire proceeded to estimate the damages suffered by the applicant up to 
February 1, 1904. For reasons set forth in the award, the umpire assigned 
to the company one-third of the amount which it might have earned for a 
period of twenty months, or 256,944.42 bolivars. The government was 
held responsible, also, for the paper blockade and for the closing of the port 
of Guanta, as well as for its untimely interference with the workmen. After 
having examined the various amounts entering into the account between the 
company and the government, among them the rent due for the period from 
June 1, 1902, to February 1, 1904, the umpire allowed the company, as dam- 
ages, the sum of 111,228.74 bolivars. As for the various material damages 
occasioned to the property of the applicant, the umpire allowed the com- 
pany the sum of 72,500 bolivars. It was accordingly ordered and decreed 
that there be accorded, in favor of the Kingdom of Italy, for the account 
of Martini & Co., the sum of 441,949.82 bolivars, payable by the United 
States of Venezuela, conformably with the protocol of February 13, 1903, 
without prejudice to the right of the applicant to demand payment by the 
government before any court of jurisdiction for services rendered after 
September 1, 1903. 

It is to be noted here that on October 11, 1904, by an act signed in the 
presence of a notary at Rome, the firm of Martini & Co. was converted from 
a limited liability partnership into one of unlimited liability. 

III. On November 8, 1904, the Procurator General of Venezuela, under 
instructions of the Minister of the Interior, summoned before the Federal 
Court of Cassation of Caracas, the firm of Martini & Co., in the person of its 
manager and active partner, Antonio Martini. The Procurator General 
based his summons, among other things, upon a certificate drawn up by the 
Ministry of Public Works according to which the company had abstained 
from paying 390,000 bolivars for rent due up to October 28, 1904, on the fact 
that the improvements which the company had agreed to make had not 
been made, and in that the company, beginning May 29, 1900, had not given 
to the Ministry of Public Works information as to the quantity of coal mined 
nor had it paid the percentage of 0.50 bolivar per ton mined; and also on the 
fact that the company had suspended the operation of the mines after the 
month of May, 1902. The Procurator General demanded that the com- 
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pany consent (1) to the canceling of the lease under the resolutory provision 
implicit in all bilateral contracts in the event that one of the contracting 
parties does not fulfill his obligations, a condition foreseen in Article 1,131 of 
the Civil Code of 1896 (Art. 1,137 of the code of 1904); the Procurator de- 
manded in addition that the company consent (2) to pay to the government 
the sum of 390,000 bolivars for rent due the 28th of October, 1904; (3) to pay 
to the government the sum due for the coal mined up to the date of this de- 
mand, at the rate of 0.50 bolivar per ton, the quantity mined previously to 
be determined by an expert examination of the books of the company; 
(4) to pay the total sum of all the import duties from which it had been ex- 
empted; (5) to deliver to the government all the machines, stocks of tools, 
rails, etc.; (6) to pay the interest accrued and to fall due on the sum of 390,- 
000 bolivars, due for arrears in rent, at the rate of 3% per year; (7) to pay 
the damages-interests which had been caused to Venezuela through the 
non-performance of the contract, as well as the costs of the lawsuit. Upon 
the petition of the Procurator General, the court, functioning as a court of 
original jurisdiction, decreed, November 11, 1904, the sequestration of the 
mines, the railroad, the wharves and the stocks of tools, which seizure was 
sustained by the court January 27, 1905. At the hearing before the court 
on January 14, 1905, the Procurator General, taking the Ralston arbitration 
into account, modified his request relative to the sum demanded for rent 
due; instead of 390,000 bolivars, he asked for the rent due since February 1, 
1904, which was to be fixed by experts; at the same time, he withdrew the 
sixth point of his original demand. The company made answer, in due 
course, to the various points of the petition. The company showed that the 
government had granted to a certain Antonio Feo the monopoly of the 
shipping of oxen from the ports of Guanta and Puerto Cabello to the Island 
of Cuba. By this concession it had diminished the enjoyment of the thing 
leased, which gave to the company the privilege of asking for a reduction of 
the amount of the rent, in accordance with the terms of Article 1,540 of the 
Civil Code. In its cross-action the company asked that the government 
consent to the reduction of the yearly rental in proportion to the diminution 
of the enjoyment of the thing leased, and that it pay the damages caused to 
the company by the proceedings taken against it, and for the costs of the 
suit. According to the statement of the Italian Government, the company 
maintained, in addition, that the Venezuelan Government had denied it the 
exemption from the payment of customs duties for the stock of tools neces- 
sary for the operation of the enterprise. 

The court then proceeded to examine the merits of the case. The decision 
of the court was rendered December 4, 1905. The court held that the con- 
tract had not been performed on the part of the company because of (1) 
non-payment of rent, (2) non-payment of the royalty of 0.50 bolivar per 
ton of coal mined, (3) failure to make improvements and necessary repairs 
to the mines and to the railroad, (4) defective supply of coal to the Venezuelan 
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Government for its warships, (5) suspension of work in the mines without 
just cause. The court declared that the exceptions of which the company 
sought to take advantage did not exist and that the Feo contract, taken 
into account by the court in respect to the counter-claim, did not establish 
a fact by reason of which it would be proper to reduce the arrears in rent, 
pursuant to Art. 1,540 of the Civil Code. For these reasons the court 
granted the petition of the Procurator General. The concession contract 
was declared canceled, the company was condemned to pay the arrears of 
the rent due from February 1 to November 8, 1904, and also whatever 
amount might be due for the coal mined up to the date of the claim, at the 
rate of 0.50 bolivar perton. The settlement of the arrears was to be done by 
experts in conformity with the contract; as far as the second sum was con- 
cerned, it would be arrived at by an expert examination of the books of the 
company. ‘The latter was also condemned to pay the total amount of duties 
from which it had been exempted and to deliver to the government the 
machines, tools, etc. of the enterprise. The company was also condemned 
to pay the damages caused by the non-performance of the contract, as well 
as those resulting from the suspension of the work, and those resulting from 
the failure to make improvements and from the deterioration which followed. 
These damages were to be fixed by experts. It was also declared that there 
was no ground for a counter-claim. There was no special judgment rela- 
tive to the costs of the suit. 

The decision of December 4, 1905, had thus left in suspense certain points 
concerning the settlement; points which, according to the decision, were to 
be regulated by experts. At the instance of the Procurator General, under 
date of January 15, 1905, the court, by its order of the 17th following, pre- 
scribed for the carrying out of the expert examination which was to com- 
plete the points left unsettled. The court discussed this examination in 
several sessions and approved the results by decree of November 5, 1907. 
The compromis does not mention, however, this last phase of the action. 

IV. The decision of the court of December 4, 1905, provoked various 
diplomatic démarches on the part of the Italian Government. Following 
these démarches and the answers of the Venezuelan Government, the two 
governments came to an agreement in the compromis of Rome of December 
21, 1920. 


THE LAW 


The Arbitral Tribunal must consider, in the first place, a preliminary 
question touching the limits of its competence. According to the compromis, 
the Tribunal must decide if the United States of Venezuela shall be held 
liable for the attitude of the Federal Court of Cassation of Caracas ‘“‘in the 
action . . . which was terminated by the decision of said court under date of 
December 4, 1905.” The applicant has made known that it has learned, 
through the documents presented by the respondent in the present case, that 
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the decision of December 4, 1905, mentioned in the compromis, has not put 
an end to the action. This decision was followed by an expert examination 
and a definitive decree, under date of November 5, 1907, concerning the 
result of the said examination. The applicant maintained at first that this 
second phase of the action is included in the compromis and should, therefore, 
be submitted to the judgment of the Arbitral Tribunal. The terms of the 
compromis contain on this point an error of fact, since the action against the 
firm Martini & Co. before the Court of Caracas was not ended with the 
decision of December 4, 1905. This error in the date should not be an ob- 
stacle to the Tribunal examining, in accordance with the presumed intentions 
of the parties, the action against the Martini firm in all its different phases. 
In the course of the oral pleadings, however, the applicant has modified his 
conclusion so that he now asks only that the decree of November 5, 1907, be 
taken into consideration as interpreting the real meaning of the decision 
of December 4, 1905. 

The respondent has formally denied the competence of the Tribunal to 
pass upon the second phase of the action. In support of this denial it has 
invoked the exact terms of the compromis. Besides, the respondent has 
maintained that it would never have consented to have the decree of No- 
vember 5, 1907, relative to the result of the expert examination, submitted 
to an international jurisdiction, since the firm of Martini has not appealed 
from this decree, although such appeal was possible according to the Vene- 
zuelan law of eivil procedure. For the Government of Venezuela it is a 
question of principle not to accept diplomatic intervention, nor any recourse 
to international arbitration, until the local remedies have been exhausted. 

The Arbitral Tribunal is not competent to judge if the attitude of the 
Court of Caracas after the decision of December 4, 1905, renders Venezuela 
responsible for a denial of justice, manifest injustice, or violation of the 
treaty of 1861. After the modification of its conclusion on this point, the 
Italian Government asks instead that the latest decision be considered as the 
authentic interpretation of the decision of December 4, 1905. The Tri- 
bunal concurs in this thesis. If the decree of November 5, 1907, helps to 
clarify the decision of December 4, 1905, which is doubtless the case, the 
Tribunal can rely upon the decree of 1907 in forming its opinion of the 
meaning and import of the decision of 1905. 

The Arbitral Tribunal will now examine the question as to whether the 
decision of 1905 constitutes a violation of the treaty of June 19, 1861, 
between Venezuela and Italy. 

The argument of the applicant may be reproduced as follows. In the 
action, the firm of Martini alleged that the Venezuelan Government, in 
granting to a certain Feo the monopoly to ship oxen from the ports of 
Guanta and Puerto Cabello to the Island of Cuba, had violated the contract 
of concession. The Italian Government expresses the opinion that the Feo 
contract also constituted a violation of the treaty of commerce between 
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Italy and Venezuela of June 19, 1861, by which each of the contracting 
parties agreed not to grant any monopoly to the prejudice of the citizens of 
the other state, aside from certain exceptions contained in the treaty. 

The Feo contract was signed November 25, 1903, for one year to begin at 
a date prior to May 1, 1904; it could be prolonged for another year at the 
will of the contracting parties. In fact, it has been in force only from the 
10th or 30th of April, 1904, to, it appears, the 30th of April, 1906. In the 
contract Mr. Feo agreed to establish a line of steamers between the Vene- 
zuelan ports of Puerto Cabello and Guanta and the ports of the Republic 
of Cuba. On this subject, Article 5 of the contract is important. This 
article is couched in these terms: 

The National Government engages, on its part, not to allow the 
establishment of any other steamship line for the transport of cattle 
from the Venezuelan ports herein specified to any of the ports of the 
Republic of Cuba. 

Article 9 of the treaty of 1861 which, according to the opinion of the appli- 
cant, was violated by the Feo contract, reads as follows: 

The two high contracting parties engage not to grant, in their re- 
spective states, any monopoly, exemption, or privilege, to the detriment 
of the commerce, the flag or the citizens of the other state. The provi- 
sions of the present article do not extend to the privileges for the articles 
of which the commerce belongs to the two nations respectively, to 
patents of invention, of improvement and of introduction, which remain 
entirely governed by the particular laws and regulations in force in the 


two countries. The coastwise trade will be governed, in the two states, 
by the particular laws in force. 


The applicant is of the opinion that, according to Article 9 each of the 
contracting states had agreed not to grant any monopoly of whatever 
nature, that might hurt the commerce, the flag or the citizens of the other 
contracting party. The Italian Government claims that the Feo monopoly 
was to the detriment of the Martini Company and that consequently it 
constituted a violation of the treaty. On the other hand, the respondent 
places a different interpretation on Article 9. According to the latter, the 
article expresses only the principle that the citizens of one of the contracting 
parties should not, by virtue of their nationality, be placed in a state of in- 
feriority in relation to nationals or to other foreigners. This stipulation 
would then be a simple application of the general two-fold principle set 
forth in the treaty: (1) the benefit of national treatment conceded on a 
reciprocal basis, by one of the contracting states to the other; (2) the benefit 
of the most-favored foreign nation. 

In addition, the respondent has raised a preliminary question, formulated 
in the Venezuelan counter-memorial (p. 115) as follows: 

The arbitrators will have, in the first place, to ask themselves if, in 


the conditions under which it is presented in the Italian claim, the 
allegation of the complaint based upon the violation of Article 9 of the 
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treaty of 1861 is not outside the terms of the compromis. Article 9 of 
the treaty of 1861 was not invoked by the Martini Company in the 
action of 1904-1905. Not the slightest allusion to it was there made. 
Can one say then, under these conditions, that the Federal Court of 
Cassation has violated . . . Article 9 of the treaty of 1861 . 


The Arbitral Tribunal has not been assigned the function of judging 
whether or not the act of the Venezuelan Government in signing the Feo 
contract constituted a violation of the treaty of 1861. According to the 
compromis, the Arbitral Tribunal shall decide if ‘‘in the action brought 
against Martini & Co.,’”’ there was a violation of the treaty of June 19, 1861, 
between Venezuela and Italy. The terms of the compromis seem too precise 
to permit an interpretation tending to attribute to the Tribunal the power 
of also examining whether the Feo concession was granted by the govern- 
ment contrary to the treaty. The Arbitral Tribunal hence is only competent 
to judge whether, by its decision in the Martini Case, the Federal Court of 
Cassation of Caracas has rendered Venezuela liable according to the treaty 
of 1861. It is a question for the Arbitral Tribunal to judge the attitude of 
the Court of Caracas by reference to the treaty. 

Taking as a hypothesis that Article 9 of the said treaty referred to con- 
tracts of the type represented by the Feo contract, there is good reason to 
suppose that, according to the intention of the contracting parties, it would 
fall to the governments themselves to oppose monopolies causing prejudice 
to the interests of their respective nationals. When it is a question of a 
general provision such as the prohibition of monopolies, it could not be as- 
sumed, in the opinion of the Arbitral Tribunal, that a private citizen of a 
contracting state could be authorized to invoke himself this provision before 
the courts of the other state. The government alone was competent to 
judge if a claim based on the treaty was opportune. This being so, we are 
led to the conclusion, a fortiori, that a tribunal requested to settle a dispute 
relative to a contract of monopoly, has no reason to examine ez officio whether 
the monopoly is in conformity with the treaty. 

If the Italian Government, relying upon the treaty of 1861, had entered a 
complaint against the Feo contract before the Venezuelan Government, and 
if, as a result, the Federal Court of Cassation, in the action against the 
Martini Company, had, in rejecting the interpretation of the Italian Govern- 
ment, declared the contract in conformity with the treaty, in that case 
the court would have rendered the Government of Venezuela responsible 
for the violation of the treaty, assuming that the Italian interpretation of 
the prohibition of monopolies was correct. But such was not the situation. 
It has not been alleged that the Italian Government acting under the treaty 
of 1861, presented any complaint whatsoever against the Feo contract 
before the decision of 1905. It even appears that its first diplomatic recla- 
mation relative to the said treaty was made a long time after the Feo con- 
tract had ceased to be valid. The question relative to the interpretation 
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of the treaty of 1861 was not submitted to the Court of Caracas. Be- 
sides, neither did the Martini Company invoke the treaty before the 
court to justify its claim respecting the Feo contract. In the course of that 
action, there was examined only the question of ascertaining whether the 
Feo contract constituted a violation of the concession agreement and hence 
could justify on that ground a reduction of the amount of the rent. On 
this point the conclusions of the company were rejected in the decision of 
1905, without the Federal Court of Cassation having passed upon the legiti- 
macy of the Feo contract in other respects. In view of this state of things, 
the Arbitral Tribunal is of the opinion that it is not necessary to examine 
under any other aspects the meaning and scope of the provisions of the 
treaty of 1861 relative to the monopolies envisaged therein. 

Furthermore, it is interesting to observe what has been the attitude adopted 
by the Italian Government vis-d-vis the other monopolies granted to indi- 
viduals by the Government of Venezuela. The Italian counter-memorial 
contains on this point the following information (p. 134): 

Moreover, it does not seem appropriate under the actual circumstances 
to refuse to the Italian Government the right to demand the execu- 
tion of a treaty, because of the fact that, on other occasions, due to a 
friendly spirit (important interests of Venezuela were then involved), 
it has not wished to impede such measures as the Venezuelan Govern- 
ment might have taken with the object of assuring its interests. Such 
was the case when the National Congress declared ‘‘the manufacture, 
importation and sale of matches a part of the national income” with 
the manifest object of increasing the revenues of the state, whose 
finances were very sorely tried. 

In reference to other instances mentioned in the Venezuelan memorial, 
in which the Italian Government did not protest, it suffices to remark 
that no prejudice had been caused to Italian subjects. 


It results from the foregoing that the Italian Government—and recipro- 
cally the Venezuelan Government—could have had its reasons for not pre- 
senting a claim against a monopoly decided upon in the other contracting 
country. 

Upon the preceding considerations, the Arbitral Tribunal reaches the 
conclusion that in the action against the Martini Company there was no 
violation of the treaty of June 19, 1861. 

The Arbitral Tribunal will now examine the question whether ‘in the 
action brought against Martini & Co., before the Federal Court of Cassation, 
and which was terminated by the decision of the said court under date of 
December 4, 1905, there was a denial of justice, or manifest injustice,” 

The Arbitral Tribunal desires to make first some observations on the 
notions of denial of justice and manifest injustice. 

At the time of the signature of the compromis, the parties seem to have 
been in agreement that a state is responsible for the attitude of its courts 
toward aliens, on the condition that this attitude should be characterized 
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as one of a denial of justice or of manifest injustice. The two notions in 
question are designed, in consequence, to cover certain cases where, accord- 
ing to international law, a state is responsible for the attitude of its courts. 

For the decision in the present case, the Arbitral Tribunal need not stop 
at the theoretical distinction between denial of justice and manifest injus- 
tice. On the contrary, the question raised is whether these two expressions 
of the compromis encompass all the cases where a state is responsible for the 
attitude of its courts, or only certain of them. On this subject, the Arbitral 
Tribunal can limit itself to the following observations: it follows from the 
memorials submitted in the course of the arbitration proceedings that, 
according to the intentions of the two parties, the Arbitral Tribunal is 
competent to decide as to the responsibility eventually incurred by Vene- 
zuela in the event that the decision of 1905 is manifestly incompatible with 
its international engagements. The point of view of the respondent on this 
subject has been repeatedly set forth. 

The Venezuelan memorial states on page 19: 

The Venezuelan Ministry of Foreign Affairs and the Legation of Italy 
not having been able to agree on the question as to whether or not 
there appear, clearly, in the judgment criticized, a denial of justice, a 
manifest or notorious injustice, or obvious violation of international law, 


Venezuela accepted the submission of the question to arbitration, be- 
cause arbitration is and always has been a rule of its public law. 


In the Venezuelan counter-memorial, the following is found on page 43: 


The Committee on Codification, which only had been charged with 
the duty of stating the positive law actually in force, recognized as 
manifest injustice the violation of the obligations of a treaty or of inter- 
national law and ill-will toward a foreigner as such. 


In the same counter-memorial, page 48, it is stated: 


In actual positive international law, denial of justice and manifest 
injustice do not exist except in certain hypothetical cases, strictly and 
limitedly enumerated, by the Committee on Codification: they are 
cases of denial of access to the courts, of incompatibility with the 
obligations resulting from a treaty, of unwarranted delay on the part of 
the courts, of manifest ill-will toward a foreign litigant as such or as a 
national of a particular state. 


The words “obligations resulting from a treaty” are not, however, 
identical with the expression used by the Committee on Codification. The 
latter appears in another passage of the Venezuelan counter-memorial. In 
reproducing the said opinion of the Committee on Codification, the counter- 
memorial states, on page 42: 

As for the Committee on Codification, denial of justice and manifest 
injustice appear in the following hypotheses: 
(a) A state is responsible for damage suffered by a foreigner as the 


result of the fact that: 
1. He is refused access to the courts to defend his rights. 
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2. A judicial decision which is final and without appeal is incompati- 
ble with the treaty obligations or other international obligations of the 
State. 

3. There has been unconscionable delay on the part of the courts. 

4. The substance of a judicial decision has manifestly been prompted 
by ill-will toward foreigners as such or as subjects of a particular state. 

(b) If the damage suffered by a foreigner is the result of the courts 
following a procedure and rendering a judgment vitiated by faults so 
gross as to indicate that they did not offer the guarantees indispensable 
for the proper administration of justice. 


The respondent cites also the following passage as a doctrine of law 
(Venezuelan counter-memorial, page 34): 

Every violation of local laws with respect to foreigners is not a denial 
of justice. By itself, the violation of internal law is inoperative. To 
constitute a denial of justice there must be joined a violation of general 
international law or of the conventional law of the states in litigation. 


The Arbitral Tribunal may, therefore, rely on the statement of the re- 
spondent, as well as on that of the applicant, when it expresses the opinion 
that it is authorized to examine whether the decision of 1905 constitutes an 
obvious violation of the international obligations of Venezuela. In view of 
the circumstances, this thesis seems also to be the only one which would 
satisfy the purposes of the compromis. The question assumes importance 
by reason of the statement of the applicant that the decision of 1905 con- 
stitutes a violation of the international obligations of the respondent 
arising from the Ralston arbitral award. 

On the other hand, in regard to the specification of cases in which a state 
is held responsible for the acts of its courts, the Arbitral Tribunal is of the 
opinion that the passage cited from the Committee on Codification, al- 
though not containing a perfect definition, describes in a satisfactory 
manner for the purposes of this award the general sense of the notions denial 
of justice and manifest injustice. Each of the parties has appealed to this 
passage. 

However, an observation must be added which applies particularly to 
the present case. The applicant has submitted that the Venezuelan court, 
when handling the Martini case, was influenced by the government and was 
inspired by ill-will toward foreigners. In support of this opinion, various 
indices of different values have been presented. The Tribunal is not in a 
position to form an opinion upon the motives that might have inspired the 
Venezuelan judges at the time of the Martini case. If the decision of the 
Venezuelan court is based upon law, the psychological motives play no part. 
On the other hand, the defects in the decision may be such as to cause the 
inference of bad faith on the part of the judges, but, in this case also it is the 
objective character of the decision which is decisive. Besides, it is to be 
remarked that the Arbitral Tribunal has taken as a point of departure the 
supposition that ‘‘manifest injustice’’ within the meaning of the compromis 
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comprehends the obvious violation of the international obligations of Vene- 
zuela. But as regards the international responsibility of Venezuela on this 
point, the psychological motives of the judges have no importance. 

The Italian Government has criticized on several points the action 
brought against the Martini Company before the Federal Court of Cassation 
at Caracas; specifically, it has attacked the decision that was rendered De- 
cember 4, 1905. This decision sets forth the non-performance, in several 
respects, on the part of the Martini Company, of its obligations resulting 
from the concession agreement, and summarizes as follows: 


Considering that, in the presence of such antecedents, the non-per- 
formance of the contract on the part of the company follows from the 
acts shown in the proceedings. 


That the resolutory condition is always implicit in bilateral agree- 
ments in case one of the contracting parties does not fulfill its obligation. 
That in such a case the contract is not thereby annulled; the injured 
party has the choice of compelling the other to execute the contract, if 
possible, or of demanding its annulment, without counting the payment 
of damages and interest. 


After having examined certain counter-claims submitted in the course of 
the action by the Martini Company, and after having rejected them, the 
Federal Court of Cassation continues by declaring cancelled the contract of 
concession and condemning the Martini Company to the payments and 
deliveries in kind indicated above under THE FACTS. 

The Italian Government alleges that all the instances of non-performance 
enumerated in the decision are false constructions and that the Martini 
Company had never failed on any point of the contract of concession. The 
applicant at the same time avers that the Federal Court of Cassation has 
given proof of manifest injustice in not entertaining the exceptions taken 
by the Martini Company against the petition of the Procurator General, 
and in rejecting the counter-claim of the Martini Company which was based 
upon the so-called non-performance of the contract by the Venezuelan Gov- 
ernment. The two parties having discussed at length before the Arbitral 
Tribunal the different points of the decision of 1905, the Tribunal now passes 
to the examination of these points. 


1. Default in payment of arrears in rent from February 1 to November 8, 1904. 


In the ‘‘considerations”’ of the decision of 1905, it was set forth that the 
Martini Company had neglected to fulfill its obligations under Article 2 
of the contract of concession, since the company was debtor for the arrears 
due after February 1, 1904. It was also stated that the payment of rent 
at the times due under the agreement is one of the principal obligations of the 
lessee (Article 1536 of the Civil Code of 1896, Article 1544 of the Civil Code 
now in force). 

The decision finally condemns the company to pay ‘‘the arrears of rent 
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due from February 1, 1904 to the 8th of November of that same year... . 
The settlement of the amount of the said arrears will be made by experts, in 
conformity with the contract.” 

The applicant observes with respect to this part of the decision: (1) that 
it does not fix the amount in question but refers the responsibility for its 
determination to the experts, whereas it is simply a question of arithmetical 
calculation that the amount representing the rent for nine months is 77,999.94 
bolivars; (2) that the Martini Company had not reimbursed the rent for 
those months, because it owed nothing on that account, in view of the special 
circumstances; (3) that in any event, during the long period preceding Feb- 
ruary 1, 1904, the Government of Venezuela had neglected to fulfill its obli- 
gations according to the contract, as was set forth in the Ralston award, and 
that it is this circumstance which prevented the Martini Company from 
fulfilling its contractual obligations for some time after that period. The 
applicant submits also that the above-named amount of 77,999.94 bolivars 
was much less than the sum of 441,949.82 bolivars which Venezuela 
had to pay according to the Ralston award. However, the applicant 
made the following declaration on this subject (Italian counter-memorial, 
page 52): 

But one thing is certain, in point of fact and already judicially de- 
termined, that the compensation was not objected to by the Martini 
Company in the trial of the case. It is for that reason that we did not 


consider putting forward in our first memorial this argument to demon- 
strate the manifest injustice of the judgment of the Court of Caracas. 


The Arbitral Tribunal has not examined this criticism from any other 
point of view than from that of the existence or non-existence of a denial of 
justice or of manifest injustice. Now it is quite evident that the facts men- 
tioned under (1) can prove neither denial of justice nor manifest injustice. 
The objection raised under (3) implies, in the first place, it would seem, the 
allegation that the company, by virtue of the non-performance of the con- 
tract on the part of the government for a period prior to February 1, 1904, 
found itself in such a difficult financial situation that it could not resume 
immediately the payment of the rent provided for by the contract. But 
this impossibility of an economic character could not obviously justify, by 
itself, the suspension of the payment of the rent. 

In the second place, the exception mentioned under (3) above is based 
upon the opinion that the company ought to be exempted from paying rent 
for a certain length of time after February 1, 1904, since the enterprise could 
not be put in condition for exploitation without considerable preparation, 
and it gave no output during this period of preparation. The applicant 
asserts that, according to a rule of civil law generally recognized, the pay- 
ment of rent may be suspended as long as the thing rented cannot be utilized, 
be it due to the acts of the lessor or to fortuitous circumstances. Moreover, 
the applicant has stressed the fact that the Ralston award was not rendered 
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until July 8, 1904, and that the company ought not to have been expected 
to begin necessary preparations before that date. 

On the Venezuelan side, not only was the basis of the Italian thesis denied, 
but also the alleged fact that the exception in question was raised by the 
company in the course of the case. 

In the event of the correctness of this last statement, there would be no 
reason for ascertaining whether an exception had been founded in law or not. 
The agents of the Italian Government, however, have invoked the conclu- 
sions submitted by the company November 22, 1905, to the Court of Caracas. 
Among them we find: 

Considering: that the other phase of this same part of the action 
(involving the rent due beginning with February 1, 1904), the paralysis 
of the work of exploitation of the said enterprise from which followed 
the non-fulfilment, charges and other violations named and specified in 


the libel, belong also to the category of res judicata by virtue of the 
arbitral award which renders the nation solely responsible for such facts. 


It seems that this conclusion is the only trace of an exception submitted 
during the course of the case which was based upon the general condition 
of the enterprise after the revolutionary troubles as constituting a fact which 
of itself ought to exempt the company from paying the arrears. It may well 
be doubted whether the conclusion cited contains in fact the exception here 
in question. At all events, it must be admitted that the company had not 
developed this exception clearly and precisely before the court. That 
fact might be considered as decisive were it a question of judging whether 
the Court of Caracas should have taken account of the exception. The 
court could not be reproached for not having entertained an exception which 
was not clearly presented to it—to judge from the photographic exhibits 
submitted. However, the Arbitral Tribunal does not stop at this sole con- 
sideration. It thinks it profitable to inquire also into the substance of the 
exception itself. 

Before broaching this question, the Tribunal calls attention to the fact 
that on a previous occasion the company proceeded in another manner to 
obtain the reduction of the rent. It appealed to the Government of Vene- 
zuela for an equitable reduction of rent for two years, beginning with May 29, 
1900, by reason of the havoc and inconvenience which the revolutionary 
troubles had caused to the enterprise. A reduction was granted by the 
government, but for one year only. It is worth recalling also that Umpire 
Ralston declared, relative to a subsequent period, that the company was 
not bound to pay the rent because the exploitation of the enterprise had 
been impeded by the acts of the government. 

Concerning the period of nine months following February 1, 1904, it is 
to be noted first that, according to the statement of the applicant himself, 
“the condition of illegality’’ of the Venezuelan Government had ceased that 
same day by the abrogation of the decree which had placed the port of 
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Guanta ‘in the third category.’”’ It is also necessary to observe that Um- 
pire Ralston, in exempting the company from the payment of arrears due to 
February 1, 1904, did not select that date because he considered himself 
incompetent to take into account the debits and credits of the parties with 
relation to a subsequent date. On the contrary, the umpire considered him- 
self justified in taking into account the damages suffered by the company 
up to the date of the award, that is to say, July 8, 1904. That is attested 
by the following passage of the Ralston award: 


In the foregoing calculation, and in another to be subsequently made, 
the umpire estimates damages in favor of the claimant up to February 1, 
1904, not ignoring, however, the fact that the last date upon which 
claims could have been presented before the Commission, and therefore, 
in his opinion, the last possible date to which, under ordinary cireum- 
stances, damages could be claimed, was August 9, 1903, but he is 
influenced by the legal principle stated in the American and English 
Encyclopaedia of Law, 2d edition, volume 21, page 732, and expressed 
as follows: 

“When a court of equity grants relief by injunction for the abatement 
of a nuisance, it may award damages also if prayed and proved. In 
such case the usual practice is to assess the damages up to the rendition 
of the decree, in order to prevent further litigation.” 

To the above proposition many American and English cases are cited, 
and the damage in question, being continuous in its nature, is believed to 
fall within its clear reason. 


From what precedes it follows, in the opinion of the Arbitral Tribunal, 
that the Ralston award cannot be invoked in support of the thesis that the 
company had the right to be freed from the payment of rent during a certain 
period after February 1, 1904, by reason of certain effects flowing from the 
acts of the government or of revolutionary disturbances before that date. 
On the contrary, granting that Umpire Ralston, according to the passage of 
the award cited, took into account the damages suffered by the Martini 
Company up to July 8, 1904, the choice of the date of February Ist as the 
final date for the exemption of the payment of the rent permits rather the 
conclusion that, in the opinion of the umpire, there was no reason for extend- 
ing the exemption of the rent beyond February Ist. 

The Tribunal wishes to emphasize that it is a question here of the inter- 
pretation of the contract of concession of 1898 on the basis of the Venezuelan 
law. In order to characterize the interpretation adopted by the Court of 
Caracas as manifestly unjust, arguments of incontestable validity must be 
presented to support such an opinion. In the view of the Tribunal, the 
question relative to the obligation of the concessionnaire to pay rent during 
the period in question belongs to those which, in any country, may easily 
give rise to different interpretations, in the absence either of detailed and pre- 
cise legislative or contractual provisions, or of well-established jurisprudence. 
It has not been proven that the interpretation of the Venezuelan law in the 
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matter, given by the Court of Caracas, was erroneous, much less that it was 
manifestly unjust. 

The Arbitral Tribunal will now concern itself with the third category of 
objections raised in advance by the applicant (see, under 2 above) against 
the part of the decision of 1905 here discussed. The applicant maintains that 
the Martini Company, in contesting its duty to pay the rent, was entitled 
to invoke the non-performance of the contract of concession on the part of 
the Government of Venezuela. The company has in effect raised before 
the Court of Caracas the exceptio inadimpleti contractus, and has claimed a 
reduction of the rent by reason of the diminution of the yield of the enter- 
prise due to the fault of the government. In addition, the company claimed 
in the course of the case, that as long as the reduction of the rent had not 
been fixed, it had the right to suspend its payment of the rent. It was, in 
the first place, the putting into force of the Feo contract which was said to 
have constituted an infraction of the contract of concession on the part of 
the Venezuelan Government. The applicant observes that the Court of 
Caracas did not even examine the question whether the monopoly granted 
to Mr. Feo was contrary to the obligation undertaken by the government 
in the Martini contract; rather, that it had limited itself to stating that the 
company had suffered no damage on account of the said monopoly. More- 
over, such a statement was completely erroneous. 

The respondent denies that the Feo contract constitutes a violation of the 
contract of 1898, and claims that the Martini concession does not imply in 
any way the prohibition of the government to grant to other persons 
monopolies with a purpose different from the Martini concession, even if 
such monopolies were to reduce the profits of the Martini Company. The 
respondent claims that the contract has caused no decrease in shipments 
from Guanta; that, on the contrary, it had the opposite effect. In 1904-05 
and at the beginning of 1906, that is to say, during the duration of the Feo 
contract, shipments of cattle from the port of Guanta to Cuba were said to 
have considerably developed. Besides, even if it were held that the contract 
was not in accordance with the concession, it would be impossible to allege 
that the opinion of the Federal Court of Cassation was erroneous to the extent 
of constituting manifest injustice. 

The Feo contract has been referred to above with respect to the Italian 
allegation that the contract constituted an infraction of the treaty of 1861. 
The opinion that the Feo contract violated the contract of concession was 
based upon the following argument on the Italian side. Feo had obtained 
a monopoly of the shipment of cattle from the two ports of Guanta and 
Puerto Cabello to the Island of Cuba. The Martini Company had an 
economic interest in having the shipments from the port of Guanta as large 
as possible, given its right to collect the wharfage dues provided for in Arti- 
cle 5 of the contract of concession. This right affected the vessels in the 
form of harbor dues proportioned on tonnage and a charge for loading and 
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unloading; the two charges were higher for foreign vessels than for Vene- 
zuelan. Then, too, there was a duty levied directly on merchandise exported 
and imported. The latter tax was one bolivar per head of cattle exported. 
Mr. Feo would have had a greater interest in having his vessels leave from 
Puerto Cabello than from Guanta, and was in a position, due to his monopoly, 
to prevent other vessels from taking on cargoes at Guanta or to exact re- 
muneration from them for the permission to enter there. Hence the traffic 
leaving from the port of Guanta might well have diminished considerably 
on account of the Feo monopoly. 

In the course of the case, the Martini Company concluded that there had 
resulted a decrease in cattle shipments and consequently a decrease in the 
taxes collected by the company. It substantiated this assertion with sev- 
eral witnesses and with statistical data. The applicant has presented 
different calculations of the estimate of losses which the Feo contract was 
said to have caused the Martini Company. As the Feo contract went into 
operation on the 10th or 30th of April, 1904, and since the legal proceedings 
began the 8th of November of the same year, the eventual credit of the Mar- 
tini Company under this head, to make up for the rent due, could cover only 
the losses suffered between those two dates, or, about seven months. Rely- 
ing on the official statistics of Venezuela, the applicant has calculated the 
decrease due to the Feo contract by the average number of cattle exported 
each month from Guanta, at 1,925—881=1,044. Since the tax per head 
was one bolivar, the loss suffered during seven months was said to have been 
around 7,300 bolivars. However, there would have to be added to this 
amount the income from the other harbor dues and charges. 

The Arbitral Tribunal thinks it useful to examine first the complaint 
arising out of the appraisal, on the part of the Court of Caracas, of the 
practical effects of the Feo contract. The decision of 1905 contains, on this 
matter, the following ‘‘consideration”’ (Italian memorial, page 95): 

. . . the proof of the witnesses of the applicant, in view of the disagree- 
ment between the declarations of Joseph Bonnan, Claudio Riva Berni, 
Pietro Amore, Guglielmo Felizzota, José A. Rose, and Francesco Mag- 
nani, is not sufficient to establish that following the contract entered 
into with Mr. Feo, the exportation of cattle from the port of Guanta 


diminished, nor does this appear in the documentary materials of the 
Ministry of the Interior (folios 16 and 20 of the brief). 


From the testimony contained in the Italian counter-memorial, it seems 
that the witnesses made, in effect, very divergent declarations, although 
many of them declared that a decrease in exportation had taken place. One 
of the witnesses gave the following figures: 37,000 head of cattle in 1903, 
and the same quantity in 1904, but only 10,000 in 1905. Seeing that in the 
proceedings before the court it was a question of the decrease in exportation 
caused by the putting into operation of the Feo contract in April, 1904, this 
testimony did not confirm the alleged effects of that contract. Another 
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witness indicated a reduction from 35,000 or 36,000 head of cattle to 12,000 
after the Feo contract and, consequently, a diminution in receipts from 
10,000 or 11,000 bolivars to 7,000 (annually). According to the third 
witness who gave figures, the exportation of cattle was said to have dimin- 
ished from 30,000 to 10,000 head as a result of the Feo contract. When 
the Court of Caracas, in the consideration cited, referred to the documentary 
materials of the Ministry of the Interior, it mentioned certain statistics pre- 
sented during the case, whereby approximately 14,000 head of cattle had 
been exported from Guanta (with no specified destination) during the second 
half of the year 1903, about 6,100 head between February 22 and April 30, 
1904 (about 5,000 to Cuba), and about 2,500 between January 1 and Febru- 
ary 27, 1905. 

Although it is quite possible that the Feo contract might have caused some 
damage to the Martini Company, it is very difficult to estimate it with ac- 
curacy on the basis of the information supplied. 

When the Court of Caracas declared that the proofs submitted in the case 
were not sufficient to show the damage caused by the Feo contract, its atti- 
tude cannot be characterized as one of manifest injustice. 

The Tribunal now passes to the inquiry into the legal phases of the Feo 
contract in relation to the Martini contract. According to the decision 
of 1905, the Feo contract had a purpose distinct from that of the Martini 
contract, and this declaration seems to refer especially to the juridical 
relation of the two contracts. It is necessary to recognize in this sequence 
of ideas, that the terms of the Martini contract cannot be invoked to sup- 
port the Italian thesis. This contract accorded to the company the right 
to collect certain loading taxes at Guanta, according to a tariff indicated 
in Article 5 of the contract. The company kept this right even after the 
establishment of the shipping service of Mr. Feo. What it reproached the 
Government for was that Mr. Feo might, by virtue of his contract, arbi- 
trarily bring about a diminution in the shipments from Guanta to Cuba. 
However, such a diminution was not a necessary consequence of the appli- 
cation of the Feo contract. 

In such a case, the interpretation of a contract of concession depends 
upon the presuppositions which the parties to the contract held at the time 
of signature. 

As the respondent has emphasized, there exists in several countries a 
well-established jurisprudence by which the rights of a grantee under a 
contract of concession are interpreted somewhat restrictively. If the Court 
of Caracas, in adopting a restrictive interpretation of the Martini contract 
on the basis of the Venezuelan law, reached the conclusion that the Feo 
contract was not contrary to the contract or concession, that conclusion 
cannot be characterized as erroneous or unjust by an international tribunal. 

In reaching this result, the Arbitral Tribunal does not need to examine 
whether, in case the Feo contract had constituted a violation of the contract 
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of concession, the company would have been privileged to suspend payment 
of rent by invoking the non-performance of the contract on the part of the 
government. 

The applicant invokes still another case of non-performance of the con- 
tract of concession on the part of the Venezuelan Government. The latter, 
it is alleged, did not grant to the Martini Company the exemption from 
payment of customs duties for the equipment necessary to the resumption 
of the work after the rendition of the Ralston award. ‘The decision of 1905 
does not touch this question and the respondent denies that it was raised 
in the case before the Federal Court of Cassation. There is no trace of it in 
the photographic exhibits of the proceedings. As a matter of fact, the appli- 
cant referred to a document printed in Caracas in 1904 in which is reproduced 
a memorial for the defense which might have been presented to the Court of 
Caracas by the Martini Company. According to this memorial, Mr. 
Antonio Martini had called upon the Minister of Public Works to solicit 
exemption from the customs duties, in conformity with the contract of 
concession, but he had never received any reply. Consequently, the atti- 
tude of the government signified a refusal, and the company was obliged to 
countermand the orders which it had given to its purveyors. Furthermore, 
the applicant has reproduced in its counter-memorial a report, under date 
of March 26, 1905, sent to the Minister of Foreign Affairs at Rome by the 
Royal Legation at Caracas, which seems to confirm the statement of the 
applicant. 

The Arbitral Tribunal deems the particulars on this so-called infraction 
of the Martini contract very incomplete. Even if it were admitted that the 
exception in question had been presented in the case in the form indicated 
above, the infraction would have consisted in this, that the Venezuelan 
Government left without an answer a request presented orally by a repre- 
sentative of the Martini Company. Information is lacking regarding the 
date and the significance of the request as far as it concerned the quantity 
and value of the articles imported. Under these conditions, the Arbitral 
Tribunal cannot attach any importance to the fact that the decision of 
1905 does not mention this so-called non-performance of the contract of 
concession on the part of the Venezuelan Government. 

The Arbitral Tribunal returns to the considerations developed in the deci- 
sion of 1905 concerning the non-payment of rent in arrears by the Martini 
company. Although this part of the judgment might be criticized from 
the point of view of form, the reasoning of the court seems to be clearly 
indicated in the preamble. The court established the default in the pay- 
ment of the rent. It rejected the counter-claim of the company founded on 
the so-called violation of the contract of concession on the part of the 
Venezuelan Government caused by the Feo contract. In thus refusing to 
admit that the company had the right to a reduction of the rent by reason 
of the Feo contract, the court rejected, implicitly, the exception presented by 
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the company on this ground against the principal claim of the government. 
It follows from the above that the Arbitral Tribunal cannot approve the 
thesis of the applicant that the declaration of the default in the payment 
of arrears in rent constitutes a denial of justice or is evidence of manifest 
injustice. 
For reasons purely juridical, the Court of Caracas had the right to adopt 
the point of view expressed in this part of the judgment. 


2. Non-payment of the royalty of 50 centimes per ton of coal mined. 


One section of the preamble of the decision of 1905 reads: 


It follows from the proceedings in the case, according to the above- 
mentioned certificate, that the company has not effected the payment of 
the sum of 0.50 bolivar per ton of coal extracted, the payment of which 
it is obliged to make by virtue of the sole paragraph of Article 2, already 


cited. 


The decision condemns the Martini Company to pay ‘‘the sum which 
might be due for the coal mined up to the date of the demand, at the rate of 
0.50 bolivar per ton.” 

The applicant avers that that part of the award is entirely wrong. For 
the period before February 1, 1904, the deficiency between the Martini 
Company and the government was said to have been governed by the Rals- 
ton award. A demand for payment of duties for coal mined before that 
date would, consequently, be incompatible with the arbitral award. Be- 
tween February 1, 1904, and the beginning of the action, no coal was mined. 

The respondent observes that the decision does not presume to order the 
payment of royalties for coal not mined. The Federal Court of Cassation 
had to interpret the arbitral award. The text of the Ralston award being 
silent on the question of the royalty of 50 centimes, it was by interpretation 
of the award that the Martini Company drew the conclusion that the said 
award exempted it from paying the 50 centimes. Even if the Federal 
Court of Cassation had erred in the interpretation of the arbitral award, it 
would have been merely the exercise of bad judgment. But that is not 
sufficient. The error would need to be gross, inexcusable, voluntary and 
malevolent. 

The respondent has not denied that the award contemplates the payment 
for coal mined during the period prior to February 1, 1904. This is con- 
firmed in the counter-memorial of the applicant by data concerning the ex- 
pert examination made as a result of the decision of 1905 and which was 
followed by the decree of September 21, 1907. In this decree the company 
was condemned to pay royalties for coal mined before September 1, 1901, 
that is, 7,271 tons, as well as for coal mined from that date to July 12, 1902, 
or 7,500 tons, making a total of 14,771 tons. The amount due was fixed by 
the Federal Court of Cassation at 7,385.50 bolivars. 
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The Arbitral Tribunal considers that the Court of Caracas, in declaring that 
the Martini Company was bound to pay the said royalties, did not conform to 
the Ralston arbitral award. It follows from that award that the umpire, in 
fixing the amount due to be paid by the Venezuelan Government, has taken 
into account certain credits held by the latter against the Martini Company. 
If the said government had been authorized to set off against the Martini 
Company after the decision had been rendered, credits founded upon the 
same facts which had been examined by the Mixed Commission and which 
referred to the same period as the one contemplated by the Ralston award, 
the very object of the international jurisdiction would have been lacking. 
It cannot be reasonably supposed that such a procedure was compatible with 
the obligations adopted by Venezuela. It is worthy to observe also that the 
question relative to the obligation of the Martini Company to pay the 
royalties in question was the object of the attention of the Mixed Commis- 
sion. The representative of Venezuela on that commission declared as 
follows: ‘‘Martini & Co. are consequently debtors to the government for 
rent due for the mines from the month of September, 1900, and they have 
paid nothing for the coal extracted.” 

Furthermore, the Arbitral Tribunal emphasizes the fact that the Ralston 
award constituted an international act not equivalent to a decision rendered 
by a national court. The respondent has expressed a contrary opinion in 
his counter-memorial (page 35). ‘‘For reasons based on municipal law, it 
must be said that the subject considered by an international tribunal of 
arbitration does not impose itself without examination upon national judges, 
on pain of a denial of justice or of manifest injustice, in the meaning of 
public international law.” There exists, however, an important difference 
arising from the fact that an international arbitral award constitutes a 
direct legal relationship between two states. The arbitral award is rather 
of the nature of an international treaty than of a decision of a national court. 
As to the relation between national and international judgments, the Per- 
manent Court of International Justice has declared that it could not admit 
that a national judgment could indirectly invalidate a judgment rendered 
by an international jurisdiction (Judgment No. 13, p. 33). According to 
the admitted rules on the responsibility of states, Venezuela is, therefore, 
responsible if the attitude of a Venezuelan court is incompatible with an 
international arbitral award rendered in accordance with an international 
treaty to which Venezuela is one of the contracting parties. 

The Arbitral Tribunal reaches the conclusion that the part of the decision 
of 1905 which has just been examined constitutes a manifest violation of the 
Ralston arbitral award. 

3. Default in making improvements and necessary repairs to the mines and to 
the railroad. 

Concerning this question, the judgment of 1905 contains the following 
“consideration”: 
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The state of deterioration of the railroad and wharves of Guanta, 
are shown by the declarations of Gerardo-Sterling, Teodoro Marcano, 
Jacinto Rodriguez, Bernardino Simonovis, Carlos Freeman and on folio 
29 of the report, notwithstanding that by Article 7 of the contract, the 
company obligated itself to make at its expense all the improvements, 
repairs and extensions that might be necessary for an exploitation in due 
form and on a large scale, as well as to improve and perfect the railway 
and its rolling stock. 


By the terms of the decisions the Martini Company was condemned to 
pay the damages resulting from the failure to make improvements and from 
the deterioration of the railroad of Guanta and of the wharves, which sum 
is to be fixed by experts. 

The text of Article 7 of the contract of concession, cited in the decision, 
is as follows: 

The firm of Lanzoni, Martini & Co. agrees to make at its expense all 
the improvements, repairs and extensions that might be necessary for an 
exploitation in due form and on a large scale, as well as to improve and 
to perfect the railway and its rolling stock. All these works are to be 
begun within four months following the approval of the present con- 
tract by the National Congress, must be finished eight months after the 
date of the said approval, with an allowable extension of four months 
in case of force majeure duly proven. 


This so-called non-performance of the contract of concession is mentioned in 
the decision as one of the grounds for the cancellation of the contract. In 
addition, the Martini Company was condemned by the decree of 1907, in 
pursuance of the expert examination carried out according to the decision 
of 1905, to pay damages totalling 120,000 bolivars. 

The applicant complains of this part of the decision, claiming that the 
Martini Company had fulfilled all its obligations under Article 7 of the con- 
tract from the year 1900, and that that fact had been officially recognized 
by Venezuela in that the government had declared the mines to be in a state 
of exploitation and had renounced the guarantee of the 50,000 bolivars de- 
posited in conformity with Article 9 of the contract. The said article pro- 
vides that the guarantee in question “‘shall not be withdrawn from the said 
bank until the exploitation shall have been completely installed and all the 
provisions set forth in Article 7 of the contract shall have been carried out.”’ 

The respondent objects that this argument was not made by the Martini 
Company during the trial of the case. Besides, the respondent claims that 
the restitution of the guarantee of 50,000 bolivars in September, 1900, must 
be regarded as indicating an executed transaction between the parties rather 
than as proof that the work and improvements stipulated by Article 7 of the 
contract of concession had been performed to the satisfaction of the lessor. 
The question here is one of fact which must be proven in accordance with 
Venezuelan law. Finally, it is alleged that the obligation of keeping the 
thing rented in good condition was an obligation binding from day to day, 
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and that the petition of the government referred to the condition of the thing 
rented at the time the company was summoned. 

It deserves to be mentioned that the Ralston arbitral award contains two 
passages on the damages to the railroads rented to the company: 

During the war the towns between Barcelona and Naricual aban- 
doned care of the roads, and as a consequence the railway line was used 
as a means of transportation by men and animals and railway traffic 
was abandoned. 

No account is taken of the injury to the railroad track, consequent 
upon its being turned into a passageway for animals, the authorities 
being pecuniarily unable during the war to keep up the roads. This was 
an unfortunate consequence of war for which the company can claim 
no personal indemnity. 


In regard to the allegation of the respondent that, in the trial of the case, 
the Martini Company did not invoke the official declaration of the month of 
September, 1900, concerning the fulfillment of its obligations under Article 7 
of the contract of concession, the Arbitral Tribunal is of the opinion that the 
applicant has refuted this assertion by referring to certain documents con- 
tained in the file of the case (Italian counter-memorial, page 92). The 
Tribunal believes also that it has been demonstrated conclusively that the 
Martini Company had, in the opinion of the two parties at that time, ful- 
filled in September, 1900, all its obligations under Article 7 of the contract of 
concession. And it is precisely the stipulation of Article 7 which is said not 
to have been carried out. The assertion of the respondent that it is also a 
question of the omissions committed later by the Martini Company is not, 
therefore, compatible with the terms of the decision, as has been observed 
elsewhere by the applicant. 


4. Defective supply of coal to the Venezuelan Government for its warships. 


The Federal Court of Cassation in its decision declares that according to 

the papers in the file of the case: 
the company has refused to comply strictly with the stipulation in 
Article 4 of the contract relative to the obligation to furnish to the 
government coal for consumption by its warships at a price not to exceed 
25 bolivars per ton at any time. 

This “consideration” is one of the motives which together go to make up 
the allegation that the Martini Company had violated the contract and had 
thus given Venezuela the right to cancel it. However, no indemnity is 
stipulated for this alleged violation of the contract. 

The applicant recognizes that there have been some points of difference 
between the parties relative to the interpretation of the contract of concession 
on the question of the quality of coal to be delivered according to Article 
4 of the contract, but denies that there has been any violation of such char- 
acter as to give to Venezuela the right to annul the contract. Besides, it is 
claimed that the contractual accounts between the parties were regulated 
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by the Ralston arbitration award covering the period up to February 1, 1904. 
As no coal was mined after that date, Venezuela could no longer find therein 
any reason to invoke for cancelling the contract. 

The respondent observes that the Ralston arbitral award says nothing 
on this point, and that, consequently, the applicant has not shown a simple 
error of judgment, much less the constituent elements of a gross and in- 
excusable error. 

The Arbitral Tribunal agrees with the opinion of the applicant on this 
point. It believes that the Federal Court of Cassation, in invoking the 
refusal of the Martini Company to ‘“‘strictly fulfill” the supplying of coal to 
the Venezuelan Government as a ground for the cancellation of the contract 
of concession, did not conform to the Ralston arbitral award. The Tribunal 
refers in this connection to what was said under 2, above. 


5. Suspension of work in the mines without sufficient reason. 


In the decision of 1905 it is stated: “‘Whereas, it appears, from the docu- 
ments in the case, by the declarations of Claudio Riva Berni and Francisco 
Bello, that the suspension of work in the mines was a fact.” 

The Federal Court of Cassation condemned the Martini Company to pay 
the damages resulting from the suspension of the exploitation of the mines: 
“The said damages will be fixed by experts, who will take cognizance of the 
company’s books of account for the evaluation of the damages relative to 
the exploitation of the mines.” 

It is to be noted that in the summons of the Procurator General, it was 
claimed that the Martini Company had suspended the work beginning in 
the month of May, 1902, without giving notice to the government. 

In Article 10 of the contract of concession it is stipulated that: 

If the work of exploitation of the mines and on the railroad should 
be suspended by the company, without justifiable cause, for six consecu- 
tive months, the latter shall pay to the National Government the sum 
of 20,000 bolivars in specie; and if, notwithstanding this fine, the suspen- 
sion be continued for six consecutive months longer, the present contract 
shall become null and void, and everything in the mines, as well as all im- 
provements that might have been made in them, and to the railroad, 
shall become the property of the National Government, without the 
latter’s having to pay any compensation whatsoever to Lanzoni, Mar- 
tini & Co., or their assignees, 


The applicant has appealed to the Ralston arbitral award as evidence 
that if the work in the mines were suspended in the month of May, 1902, 
the cause therefor was the revolutionary disorders existing in the country. 
Hence, the suspension was caused by reasons for which the Martini Company 
could not be held liable, but rather the government, up to a certain point. 
In a letter dated August 13, 1902, reproduced in the Italian memorial, page 
133, the Martini Company gave notice to the government at Caracas of the 
suspension of the works. The applicant refers also to Article 10 of the con- 
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tract of concession and claims that the delays therein fixed upon were not to 
begin to run until after notice had been given by the government, and the 
second delay only after the levying of fines against the company. Conse- 
quently, the government had not observed the provisions of Article 10 of 
the contract and, for that reason, the suspension of the work could not have 
been invoked as a reason for the cancellation of the contract. Finally, the 
applicant declares that, as a result of the expert examination which followed 
the decision of 1905, confirmed by the decree of 1907, the Martini Company 
was condemned, because of the suspension of the work during the period 
July, 1902-November 8, 1904, to pay an indemnity of 58,000 bolivars, cal- 
culated upon the basis that during that period it would have mined 116,000 
tons of coal and would have had to pay a tax of 0.50 bolivar per ton, making 
58,000 bolivars in all. 

The respondent has alleged, in justification for the decision of 1905, that 
this holding was due to the fact that the work had not been resumed after 
February 1, 1904. 

If the information given in respect to the expert examination and the 
decree of 1907 is taken into consideration, it is clear that the decision of 1905 
declares the Martini Company responsible for failure to fulfill the contract 
because of the suspension of work in the mines during the period when revo- 
lutionary disturbances occurred in the vicinity. Given the recital of the 
facts of the situation as set forth in the Ralston arbitral award, the Arbitral 
Tribunal is compelled to find it erroneous and unjust to hold the Martini 
Company responsible for the suspension of work during this period. In 
addition, a demand for an indemnity based upon that ground is, according 
to the principle set forth under (2) above, incompatible with the Ralston 
arbitral award. As to the period after February 1, 1904, in the opinion of 
the Arbitral Tribunal the applicant is right in that the Martini Company was 
entitled to ask for a certain time for preparation before being able to resume 
work in the mines and that the Venezuelan Government did not observe 
Article 10 of the contract. The decision of 1905, which mentions the sus- 
pension of the work as one of the reasons for the cancellation of the contract 
of concession and condemns the Martini Company to an indemnity cannot, 
consequently, be justified, not even if one assumes that the decision applied 
only to the period following February 1, 1904. However, as has been shown 
above, it is incontestable that when rendering the decision, the years 1902 
and 1903 were taken into account; on this point, the Arbitral Tribunal can 
rely on the decree of 1907 as proof. 


6. Undue enjoyment of exemption from customs duties. 


The decision of 1905 contains the following passage: 


The said company is also condemned to pay to the nation the total 
sum of customs duties of which it has been exempted; and to this end, the 
—— of the said duties will be carried out by the Chamber of 

nquiry. 
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The applicant has observed that if it is a question of duties on tools or ma- 
terial imported for the account of the company before the month of May, 
1902, the Ralston arbitral award covers them. After that period no impor- 
tation of that sort took place. 

On this point, the respondent raises the objection that the applicant has 
badly interpreted this part of the decision. The Federal Court of Cassation 
meant to say that the cancellation of the contract had resulted in the sup- 
pression of the customs exemption, with retroactive effect beginning with 
the entry into force of the contract. 

It would also seem to follow from the decision that the interpretation of 
the respondent is just. The Federal Court of Cassation did not mention 
this importation free of customs duties as constituting a violation of the 
contract on the part of the Martini Company and did not cite it as one of the 
causes which brought about the cancellation of the contract. It is a legal 
consequence growing out of the annulment of the contract. On the basis of 
the expert examination which was made after the decision of 1905, the bene- 
fit which the Martini Company would have enjoyed under an exemption of 
customs duties during the period from December 31, 1900—June 4, 1902, was 
calculated to be 39,893.79 bolivars. 

This legal consequence is, however, very singular. The contract contains 
no special provision to justify it. The reasoning of the Federal Court of 
Cassation must be taken to mean that the restitution of the amount in ques- 
tion was destined to constitute a part of the indemnity which the Martini 
Company had to pay because of the annulment of the contract for its viola- 
tion by the company. The customs exemption is considered as a loss which 
Venezuela has suffered on account of the contract and for which the decision 
had to assign an indemnity. However, the decision did not apply retroac- 
tively in regard as well to the advantages which Venezuela had derived 
from the contract during the period of its operation. Consequently, the 
decision does not have the character of restoring the status quo ante as far as 
concerns all the different relations between the parties. On the contrary, 
the Martini Company is condemned to pay the contractual rent up to 
November 8, 1904, and to the payment of damages which resulted from the 
suspension of work in the mines, etc. 

For this reason, the Arbitral Tribunal is of the opinion that the condemna- 
tion of the Martini Company to the payment of the sum of which it had bene- 
fited from the customs duty exemption accorded certain materials during the 
contractual period which had run, implies an evident legal contradiction. 

It follows from the foregoing that the criticism which the Italian Govern- 
ment has made of the case before the Federal Court of Cassation of Caracas 
is, in certain respects, well founded. The Arbitral Tribunal has demon- 
strated that certain findings of the decision of December 4, 1905, as well as 
many of its reasons, are erroneous and unjust. Viewing what has been said 
at the beginning of the preceding exposé in respect of the notion of manifest 
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injustice according to the compromis—notably that this notion comprehends 
the case of a violation of the international obligations of the state—the 
Arbitral Tribunal is of the opinion that the deficiencies of the decision corre- 
spond to this notion. But among the deficient parts the Tribunal does not 
include that which holds the Martini Company responsible for a violation of 
the contract of concession because of non-payment of the rent due. The 
problem presented is to ascertain if the Arbitral Tribunal can under these 
conditions answer affirmatively the first question submitted to it by the 
compromis. 

It seems that the respondent is of the opinion that the decision may be 
characterized by manifest injustice only in case all the bases upon which it is 
founded justify such a criticism (cf. Venezuelan counter-memorial, p. 83). 
The Arbitral Tribunal cannot agree with this opinion. A decision may con- 
tain several independent findings, and certain of them may be taken into 
consideration apart from the others. There might be cases in which it 
would be necessary to examine separately the different premises which are at 
the basis of a finding, independently of the finding which constitutes the 
conclusion, with the object of establishing if a given premise constituted 
in itself a manifest injustice. It is not impossible that a premise might con- 
tain a statement of law or an affirmation of fact so unjust or decidedly con- 
trary to the international obligations of the state to which the tribunal be- 
longs that it would require that we declare the decision to be tainted with 
flagrant injustice even if the finding were justified by other considerations. 
But it is evident that in such cases the decision has not in general caused any 
material harm to the injured party. 

In respect of the decision of December 4, 1905, the Arbitral Tribunal has 
reached the conclusion that the said decision is tainted with manifest in- 
justice in that it declares and adjudges 

(a) That the Martini Company had not made the payment of the sum of 
0.50 bolivars per ton of coal mined and that it was obliged to pay the said 
sum due for coal mined up to the date of the claim; 

(b) that the company had not made all the improvements, repairs and 
extensions prescribed by Article 7 of the contract of concession and that it 
had to pay the damages resulting from the lack of such improvements and 
from the deterioration of the Guanta railroad and wharves; 

(c) that the company had suspended the exploitation of the mines and that 
it had to pay the resulting damages; 

(d) that the company had to pay to the State of Venezuela the total sum 
of the import duties from which it had been exempted. 

As to the alleged non-performance of the contract of concession on the part 
of the company involving the defective supplying of coal to the Venezuelan 
Government for its warships, the Tribunal recalls that no indemnity was 
stipulated for this non-performance, but merely refers to what has been 
said above on this point. 
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The Arbitral Tribunal has been given, by the compromis, the authority to 
decide the pecuniary reparation which should be recognized as legal. Ac- 
cording to the terms of the compromis, it must also take cognizance of the 
claims which the Government of Venezuela may have against Martini & Co.; 
such claims have not been presented to the Tribunal. 

The Permanent Court of International Justice has fixed the criteria by 
which the amount of an indemnity due by reason of an illegal act should be 
determined, in the following terms (see Judgment No. 13 of the Permanent 
Court of International Justice, page 47): 

The essential principle contained in the actual notion of an illegal 
act—a principle which seems to be established by international practice 
and in particular by the decisions of arbitral tribunals—is that repara- 
tion must, as far as possible, wipe out all the consequences of the illegal 
act and reéstablish the situation which would, in all probability, have 
existed if that act had not been committed. 


The application of this rule in the present case offers some difficulties, 
however. The Tribunal must first observe that it does not consider the 
annulment of the contract of concession as a consequence of the decision of 
1905, which probably would not have taken place if the Venezuelan court 
had rendered a judgment founded entirely on the bases of law and of fact 
established in the case. 

Assuming that the Martini Company had neglected without good reason 
—for the Arbitral Tribunal was not able to disprove the statement of the 
judgment in that regard—to pay the rent for nine months, the decision of 
the Court of Caracas cancelling the contract was indubitably justified ac- 
cording to Venezuelan law, even if one were to set aside all the other consider- 
ations invoked in favor of the cancellation. 

The demand of the applicant for indemnity is, on the other hand, based 
upon the supposition that the cancellation of the contract of concession did 
not have a legal basis. The applicant takes the position that if an illegal 
act on the part of the Court of Caracas had not occurred, the concession would 
have remained in force until the year 1924. Since the Arbitral Tribunal 
cannot accept this point of view of the applicant for the reasons indicated 
above, there is no reason why it should examine further into the calculation of 
the indemnity presented by the applicant. 

The Arbitral Tribunal hence must ascertain if there are grounds for allow- 
ing pecuniary reparation calculated on the bases which it has accepted. If 
the illegal act has caused no damage to the company, there is not sufficient 
reason to allow pecuniary reparation to the Italian Government (see Judg- 
ment No. 5 of the Permanent Court of International Justice, p. 45). 

However, the parts of the decision of December 4, 1905, which are tainted 
with manifest injustice impose upon the Martini Company certain obliga- 
tions of payment. Although this payment has never been made—as is 
shown by the declarations made by the agents of the two parties during the 
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oral pleadings—the obligations exist in law. These obligations must be 
annulled under the heading of reparation. In pronouncing their annulment, 
the Arbitral Tribunal emphasizes that an illegal act has been committed and 
applies the principle that the consequences of the illegal act must be 
effaced. 

For the reasons given above, the Arbitral Tribunal considers that there is 
no ground to allow pecuniary reparation to the Italian Government as a 
result of the cancellation of the contract of concession. It has not been 
proven that the Martini Company has suffered other damages as a conse- 
quence of the parts of the decision vitiated with manifest injustice. 

For these reasons, the Arbitral Tribunal 

(1) rejects the conclusion formulated by the Italian Government tending 
to declare that in the action before the Federal Court of Cassation there was 
a violation of the treaty of June 19, 1861, between Italy and Venezuela; 

(2) declares and adjudges, rejecting all opposing claims, that in the said 
action there was manifest injustice in that the decision of December 4, 1905, 
declares: 

(a) that the Martini Company had not made payment of the sum of 0.50 
bolivars per ton of coal mined and that it had to pay the said sum due for 
coal mined up to the date of the claim; 

(b) that the company had not made all the improvements, repairs and 
extensions prescribed by Article 7 of the contract of concession and that it 
had to pay the damages resulting from the lack of improvements and from 
the subsequent deterioration of the Guanta Railroad and wharves; 

(c) that the company had suspended the exploitation of the mines and 
that it had to pay the damages which resulted therefrom; 

(d) that the company had to pay to the State of Venezuela the total sum 
of importation duties from which it had been exempted; 

(3) decides that by reason of the attitude thus taken by the Federal Court 
of Cassation vis-d-vis the Martini Company in the said action, the Vene- 
zuelan Government is bound to recognize, as a right of reparation, the annul- 
ment of the obligations of payment imposed upon the Martini Company, 
which are indicated under (2) (a-d), above. 


Osten Unpin 
Stig Sahlin 


M. Tumedei, unable to agree but in part with the result of the award, de- 
sires to add to it the statement herewith annexed. 


(1) I regret not to be able to subscribe but in part to the opinion of my 
colleagues, and I feel obliged to summarize the points upon which there 
exists a divergence of opinion, beginning with the question which we may 
consider as the most important. 
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I 
Exclusion of all pecuniary reparation in favor of the Italian Government 


I might adhere to the opinion of my colleagues when they recognize that the 
Court of Caracas decided to declare the cancellation of the Martini lease upon 
five charges of non-performance of the contract on the part of the Company 
and that four of these five charges were groundless and clearly unjust. 


But they add that the said decision can nevertheless be considered as 
justified by virtue of the existence of the sole charge which survives the 
declaration of manifest injustice (namely, the non-payment of rent); in which 
they find (for the moment I am not discussing this opinion) neither denial of 
justice nor flagrant injustice. 

Besides, the decision of the Court of Caracas in holding that the Martini 
Company was in default because of non-payment of rent could not have 
helped being influenced by the decision, recognized today as unjust, relative 
to the existence of the four other charges invoked by the Procurator General 
and used by him in his petition as grounds for cancellation of the concession. 

And in regard to this influence, it is to be remarked that my colleagues do 
not hesitate to declare the four decisions of the court tainted with manifest 
injustice to be clearly illegal acts, to which they attach such importance as to 
suggest the ordering, for the moral satisfaction of the Italian Government, of 
a sort of formal reparation such as their annulment. ‘In pronouncing their 
annulment—they declare—the Arbitral Tribunal emphasizes that an illegal 
act has been committed and applies the principle that the consequences of 
the illegal act must be effaced.” Naturally, I am not qualified to visualize 
how the Venezuelan Government will be able to discharge this formal 
obligation. 

That being granted, one fact is incontestable; that is to say, that the rent 
had not been paid. 

The Martini Company, however, claimed that this fact was entirely 
justified by special circumstances; and my colleagues have declared that 
they could not make a re-examination of the foundation of this thesis, but 
that they simply had to examine whether the Court of Caracas had commit- 
ted an act of manifest injustice in rejecting it. By this they admit then that 
the court, under the circumstances, could very well have decided in an en- 
tirely different way and accepted entirely the Martini thesis. This fact 
brings into prominence the indissoluble relationship which exists between 
the judgment formed by the Venezuelan judge relative to this charge and his 
judgment of the other charges. 

In the judgment which held five infractions to be proven, of which four of 
the findings displayed manifest injustice, it must be well recognized that 
the objective and normal evaluation of the single charge which survives today is 
completely lacking. 

The influence which the four charges which have been recognized as un- 
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just must have exerted on the fifth, ought to attract our attention, all the 
more when this influence is aggravated by the circumstance that the injus- 
tice which accompanies these first four charges has been considered here as 
manifest injustice, implying an undeniable violation, and in my opinion, a 
voluntary violation of the international obligations arising from the Ralston 
arbitration. Under these conditions, how could one attach the importance 
which the Venezuelan judge was able to give to the fifth charge and presume 
that there was in his judgment of this charge the objectivity and calmness 
which are indispensable to real justice? 

Furthermore, the affirmation that a contractual violation has been com- 
mitted is not necessarily followed by the annulment of the contract against 
him who has not executed the contract. At least in the legal systems 
based upon the Roman law (and the Venezuelan system belongs to that 
type) the tacit resolutory condition does not apply automatically. On the 
contrary, it rests within the discretionary power of the judge to make appli- 
cation of it or not, even if he thinks that in reality the party has been in 
default. So that the judge, before declaring the cancellation of the contract, 
must proceed to a double inquiry, namely: (1) as to whether there has been a 
violation; (2) as to whether this violation is such as may lead him, in his 
careful judgment of the circumstances of fact taken all together, to declare 
the cancellation. 

It is easy to apply these principles to the case in point. It seems quite 
deplorable that the Court of Caracas should have confined itself to repeating 
word for word the text of Article 1131 of the Venezuelan Civil Code concern- 
ing the tacit resolutory condition, without making any allusion to the dis- 
cretionary power of the judge, and without showing in any way that it was 
cognizant of the law which attributed to him this power and that it had any 
intention of making use of it. It would have been necessary, in that case, 
to recall in some way the circumstances of the case, so as to bring out the 
motives which prompted the judge to consider his duty of applying, in this 
case, the rigorous sanction of cancellation in place of the less serious one of 
condemnation to execute the contractual obligations and to pay the damages- 
interests. 

But, even apart from all that, and even with a willingness to admit that 
the Venezuelan court had in mind its discretionary power and that it had the 
intention to make use of it, it cannot be denied that the court was led to 
pronounce the cancellation as much because of the four charges which my 
colleagues recognize as unfounded and manifestly unjust, as because of the 
fifth, to which my colleagues believe themselves unable to attach the reproach 
of manifest injustice. 

Furthermore, these four charges which are recognized today as manifestly 
unjust, must have exerted their influence also in the discretionary evaluation 
(always well understood as a ground, sufficient or otherwise, for the annul- 
ment of the contract) of this very charge which survives today. 
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In my opinion, my colleagues should have limited themselves to stating 
that, motivated as it was, the decision of the Court of Caracas to cancel the 
concession is not tenable, and that, consequently, the contract must be 
considered as not being validly annulled. From this should be drawn all the 
consequences concerning pecuniary reparation. 

It seems entirely useless to inquire today what would have been the deci- 
sion of the Court of Caracas if it had recognized that four of the charges 
relied upon by the Procurator General and used as grounds for the cancella- 
tion of the contract were without foundation. 

Every evaluation of this question would be hypothetical and would not 
change the fact that the cancellation was motivated in reality otherwise, that 
is to say, that it was based not only on the sole charge which survives today 
but also upon the four other violations which today have been recognized as 
non-existent, and that the objective evaluation of the charge which alone 
has escaped today the taint of manifest injustice has been impeached by the 
importance which the court attributed to the four other charges. 

The passage from the judgment of the International Court at The Hague, 
cited by the President, has nothing to do with the calculation of ‘‘ quantum 
debitur”’ (it cannot, consequently, be used completely to exclude all pecuniary 
reparation), and tends, among other things, to extend, as much as possible, 
rather than to restrict the obligation for damages-interests; at all events, it 
is not applicable to our case. 

According to the reasoning of my colleagues, there is substituted, in reality 
for the decision of Caracas which justifies in a certain way the cancellation of 
the contract, a decision entirely different which is based upon a justification 
also entirely different. That would not have been possible if the actual arbi- 
tration had functioned as a court of appeal or at least like a court of equity. 
The Venezuelan Government itself wished to limit the examination of the 
Arbitral Tribunal to a denial of justice and to manifest injustice. That rule 
was bound to operate likewise to its disadvantage. 


II 
Concerning the violation of the Treaty of 1861 


(1) In the first place, I am convinced that the clause of this treaty of 1861 
which prohibits monopolies, grants a real right to the interested citizens, and 
that consequently it should have been applied by the Court of Caracas even 
if the Martini Company had failed to invoke it in the trial of the case. 

In other words, this clause constitutes, in my opinion, a rule of law equal to 
all other rules and should consequently be applied even “ex officio’”’ by the 
judge. In forgetting this clause and in considering as legitimate the Feo 
contract which was prohibited by it, the Court of Caracas violated the treaty 
of 1861. 

The fact that Martini did not invoke the stipulations of this treaty could 
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at the most extenuate the vice which infects the decision that violated it; 
and it could be deduced, if desired, that precisely for that reason, this viola- 
tion does not constitute a manifest injustice. 

However, the compromis has envisaged separately and in a special manner 
the violation of the treaty considered by itself and objectively. 

(2) Moreover, in the course of the diplomatic negotiations which led to the 
compromis of arbitration of 1920, the Italian Government declared that it 
desired to take advantage of the treaty of 1861 in order to contest the validity 
of the Feo contract, and it is evident that the fact that this treaty had not 
been utilized before the Court of Caracas by Martini could not prejudice in 
any way the right possessed by the Italian Government to raise this ques- 
tion. 

The intention of the two governments in drafting the compromis was to 
avoid a separate proceeding involving the Feo contract, and also to confide 
to the arbitrators the task of judging whether the treaty of 1861 justified the 
claim of Martini that the Feo contract was illegal, and his reliance upon the 
conclusion of that contract to obtain the rejection of the demand for the 
cancellation of the concession. 

Only in this way would the two governments be able to terminate, by arbi- 
tration, all the differences that had arisen directly or indirectly out of the 
Martini case, and, in this way also may be justified the complete separation, 
clearly established by the compromis, between the two questions submitted 
to the arbitrators. The legal reasoning of my colleagues concerning the 
treaty of 1861 seems then incompatible with the just interpretation of the 
compromis. 

(3) My colleagues find themselves unable to hold that the decision of 
Caracas constituted a violation of the treaty of 1861, because in their opinion 
it would have been necessary that: 

(a) the Italian Government should have previously made its reclamation to 
the Venezuelan Government against the Feo contract; 

(b) in rejecting the interpretation given to this contract by the Italian 
Government, the Court of Caracas, cognizant of the relative exception taken 
by the Martini Company, should have declared the Feo contract in confor- 
mity with the treaty. 

In other words, the possibility that a judicial decision may afford grounds 
for reclamations on the part of the government of the injured state as being 
in contradiction of the stipulations of a treaty, would always be subordinated, 
according to my colleagues, to a double condition: that the government of 
the injured state had previously protested; that the court which rendered the 
decision had been able, on the initiative of one of the parties to the case, to 
pronounce in some way upon the conformity with the treaty of the act which 
it is claimed is contrary to the said treaty. 

I regret not to be able to agree with this opinion for reasons up to now 
considered as evident in the domain of international law. 
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III 
Concerning the non-payment of rent 


(1) I believe that the exception relative to the non-use of the thing rented 
has been sufficiently formulated in the Martini conclusions of the 22nd of 
November, 1905, and that the Arbitral Tribunal should have taken into con- 
sideration the particular reasons which induced the counsel of Martini to be 
rather laconic on this subject (see the Marcano deposition and the arguments 
set forth on pages 11, 15 of the “‘notes on pleadings” of the agents of the 
Italian Government). 

Concerning the very basis of this exception, it seems to me that if Mr. 
Ralston had stopped at the date of February 1, 1904, for the settlement of the 
indemnities accorded to Martini, that was only for the reason that on that 
date the decree of the Executive concerning the port of Guanta had been 
withdrawn, and not because he thought that at that moment all the damag- 
ing effects of the havoc caused by the revolution had terminated completely. 

Besides, my colleagues themselves have recognized, in my opinion, the solid 
basis of this exception. A propos of the grievance concerning the suspension 
of the work in the mines without sufficient reason, they declare that “as 
to the period after February 1, 1904, in the opinion of the Arbitral Tribunal 
the applicant is right in that the Martini Company was entitled to ask 
for a certain time for preparation before being able to resume work in the 
mines. .. Now, if this claim were well-founded, which would mean that 
it must be recognized that during the period of preparation the company 
could derive no profit from the mine beds, how could the latter be considered 
as being obliged all the same to pay the rent of the lease? 

At all events, it is to be remarked that the Court of Caracas did not make 
use of the argument which my colleagues ascribe to it, but, on the contrary, 
preferred not to say a word on the exception in question, and its silence seems 
more significant when what might be called the negative attitude on the part 
of the Court of Caracas vis-d-vis the exceptions advanced by the Martini 
Company, may be considered as systematic. 

(2) In regard to the first conclusion which the Court of Caracas reached in 
reference to the Feo contract, I do not think that the court could evaluate, in 
such a laconic manner, the evidence presented by Martini, nor establish the 
existence of a disagreement between the witnesses without taking the trouble 
to state precisely what was this disagreement. I cannot share the opinion of 
my colleagues that these declarations were quite different, for it seems to 
me, on the contrary, that they fundamentally agreed; more can not be ex- 
pected of witnesses. Moreover, inthe documentary exhibit of the Ministry of 
National Economy, there were statistics relative to the exportation of cattle 
from January 1 to February 27, 1905, which proved the diminution in ship- 
ments resulting from the Feo contract. Consequently, the court could not 
avoid concentrating its attention upon these documents, as in reality it has 
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done, and all the more since it was a court of original and sole jurisdiction. 

(3) Contrary to the opinion of my colleagues, I believe that the second 
“consideration”’ of the decision of Caracas on the Feo contract refers never- 
theless to the factual situation and not to the legal aspect of the question. 
That is proven, in my estimation, by the considerations of the same judgment 
which follow. 

I cannot even share the opinion that the Martini Company possessed, 
even after the Feo contract, the right to collect the export duties provided for 
in the tariff mentioned in Article 5 of the contract. The higher duties to be 
collected from foreign vessels became unrealizable as soon as these vessels no 
longer had the opportunity to export cattle from Guanta without obtaining 
special authorization from Mr. Feo. 

It may be that in some countries the rights granted to the concessionaire 
by the contract of concession are interpreted in a very restrictive manner. 
However, there is nothing in the decision which permits the supposition that 
the court came around in some manner to this way of thinking, which besides 
had been firmly rejected by the Ralston award with some considerations of a 
general nature which were also applicable to the case submitted to the court. 
The Ralston award could not, in this matter either, be ignored by the Court 
of Caracas. 

For all these reasons, I think that my colleagues should have examined 
also “‘considerations”’ nos. 3 and 4 regarding the Feo contract, and by such a 
thorough examination reached the conclusion that the Feo contract violated 
the contract of concession and that the Martini Company was in conse- 
quence authorized to suspend the payment of rent. 

(4) The circumstance that a precise sum was not demanded of Martini 
(80,000 bolivars) for rent payments in arrears had a very special value, 
since the Procurator General was constrained to change his first claim (390,- 
000 bolivars), thus reducing it four-fifths. 

My colleagues should have placed these two details in relation to each 
other and with the others relative to the Feo contract concerning the omis- 
sion of any examination of the exception relative to the default in the 
utilization of the thing rented and the deficiencies of the first three ‘‘con- 
siderations” of the Court of Caracas which the agents of the Italian 
Government had invoked. In effect, in the first three considerations the 
court limited itself to recalling the material fact of the default in payments 
and to invoking the avowal made in this matter by the company, by sepa- 
rating it from the justifications in law which accompanied it. 

My colleagues could not even neglect the fact that the petition of the 
Procurator General was blindly followed by the court, even in his most un- 
justified demands; the credit of the government against Martini on account 
rent in arrears was 80,000 bolivars, whereas that of the Italian Government 
for the account of Martini against the Venezuelan Government according to 
the Ralston award amounted to 439,000 bolivars, to be paid gradually; the 
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Ralston award was known to Martini when two-thirds of the period (February 
1, 1904~November 8, 1904), for which he had been reproached for default 
in the payment of rent, had already elapsed. 

The Court of Caracas then has systematically neglected each argument 
which might justify the conduct of Martini or at least his request that the 
cancellation of the contract be not pronounced. 

The specific demonstration which could be given of a denial of justice or 
of manifest injustice, is nearly always, in itself, partial or indirect : which does 
not prevent all the proofs considered together from being conclusive and 
satisfying. The Italian arbitrator believes that this was shown concretely, 
and that his colleagues did not have to examine separately each bit of 
evidence, but that they should have considered the evidence all together, 
all the more since they had already recognized the manifest injustice of four 


out of five complaints. 
CESARE TUMEDEI 
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BOOK REVIEWS * 


The History of Peace. A short account of the organized movements for inter- 
national peace. By A. C. F. Beales. New York: The Dial Press, 1931. 
pp. viii, 355. Index. $4.00. 


This book constitutes the most complete treatment of the subject in 
English. The ideas and plans relating to world peace before the Napoleonic 
Wars, treated at length by Lange (Histoire de la Doctrine Pacifique, Académie 
de droit international, 1926, Vol. XIII), are passed over rapidly. But more 
attention is given to the movements for peace which originated in the United 
States and England after the Napoleonic period and culminated in the world 
peace conferences of 1848-51. For this period the author acknowledges the 
assistance of Dr. Curti’s original research (The American Peace Crusade, 
1815-60, 1929). The following section covers the revival of the peace 
movement after the wars of German and Italian unification, with the crea- 
tion of the Institut de droit international and the International Law Associa- 
tion and peace societies in many countries. This period of activity cul- 
minated in 1889 with the inaugurations of three important international 
institutions,—the Interparliamentary Union, the Universal Peace Congresses, 
and the Pan American Union. In the following period the peace work- 
ers were better organized, more energetic, but surrounded by a more danger- 
ous political situation. Their activities included the Hague Conferences, 
the promotion of many arbitration treaties, and several discussions on dis- 
armament. During the World War and since, discussion of sanctions, of the 
League of Nations and of the outlawry of war has dominated the movement. 
The author, however, emphasizes the continuous disagreement among peace 
workers on the question of sanctions, a disagreement by no means ended 
today. 

During the period under discussion, the movement seems to have passed 
from a religious, through an economic, to a legal and political phase. Al- 
though peace work suffered a twenty-year eclipse in the mid-century and has 
had its ups and downs since, the account leaves the impression of steady 
growth in number and in influence of the peace workers and organizations. 
The movement, starting in the United States and England, spread to France 
and other Romance countries, then to Germany and central Europe, and 
finally to Latin America, the Near East and the Far East. 

Though differing on some points, all peace organizations have propagan- 
dized for arbitration, international conferences, codification of international 
law, and disarmament, though with varying degrees of emphasis. This 
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propaganda has gradually created a demand in public opinion which interna- 
tional lawyers and statesmen have attempted to satisfy with increasing dili- 
gence, until in the post-war period the movement for the first time has found 
itself ‘crusading in a peace setting with peace the leading topic of the day”’ 
(p. 317). 

The book is popularly written and is hardly a model of scholarly accuracy. 
The statement that William Penn ‘‘gave no decision as to the employment of 
force to constrain a recalcitrant State to abide by an arbitral award”’ (p. 32), 
seems hardly justified in view of the statement in his essay of 1693, ‘‘that if 
any of the sovereignties that constitute these imperial estates, shall refuse to 
submit their claim or pretensions to them, or to abide and perform the judg- 
ment thereof, and seek their remedy by arms, or delay their compliance be- 
yond the time prefixed in their resolutions, all the other sovereignties, united 
as one strength, shall compel the submission and performance of the sen- 
tence, with damages to the suffering party, and charge it to the sovereignty 
that obliged their submission.” (Darby, International Tribunals, London, 
1904, p. 57.) It is hardly accurate to say that ‘‘the Pan-American Union 
remained unrealized until 1908” (p. 196). Nor is it true that ‘“‘ Norway was 
declared perpetually neutral in 1907” (p. 255). The book, however, states 
the main tendencies in the peace movement adequately, and recalls the per- 
sonalities and methods of the leading peace workers and organizations. 
Thus, it fills in an important part of the background of modern international 
law with which international lawyers are frequently unfamiliar. The book 
has a useful bibliography and an index. 

Quincy WRIGHT 


The British Y earbook of International Law, 1930. (Royal Institute of Inter- 
national Affairs, 11th year of issue.) Edited by A. Pearce Higgins and 
J. L. Brierly. London: Oxford University Press, 1930. pp. vi, 285. 
Index. 16s. 


The British Yearbook of International Law contains leading articles, 
notes on international events, decisions of international tribunals and of 
national tribunals on points of international law, book reviews, and a 
bibliography. 

W. E. Beckett analyzes the decisions of The Permanent Court of Inter- 
national Justice on points of law and procedure. D. B. Somerville describes 
the relation of nearly 230 Indian States to the British Crown. At the begin- 
ning of the 19th century the Crown required as a condition of alliance that 
the Indian States give up the right of negotiation with each other and with 
foreign countries. These contracts have been supplemented by circum- 
stances and by policy, so much so that the Crown now settles cases of dis- 
puted succession and assures efficient administration and internal security. 

Sir John Fischer Williams discusses the Optional Clause of the Statute of 
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The Permanent Court of International Justice and the ratifications by the 
members of the British Commonwealth of Nations. Except for the Irish 
Free State, the members attached seven reservations, too lengthy to list here. 
The Irish Free State ratified for a period of twenty years on the sole condition 
of reciprocity. Sir John elucidates the scope of the British obligations. It 
may be well to keep in mind that no case under the Optional Clause has 
been brought before The Permanent Court of International Justice. Direct 
experience furnishes therefore no guide. 

Alexander P. Fachiri dicusses the legal bases for American participation 
in the World Court. A.D. McNair gives a summary of the legal character 
of treaties. Professor Brierly has an account of the General Act of Geneva 
of 1928. Dr. Lauterpacht elaborates the thesis that the compulsory juris- 
diction of international tribunals is not feasible without an international 
legislature capable of modifying and supplementing existing law. C. A. W. 
Manning shows how the proposed amendments to the Covenant of the 
League of Nations are related to the Kellogg Pact. 

A well classified bibliography of the publications in the field of interna- 
tional law for the year 1929 closes the volume. 

CHARLES E. HILu 


The Path to Peace: Essays and Addresses on Peace and its Making. By 
Nicholas Murray Butler. New York: Charles Scribner’s Sons, 1930. 
pp. xill, 320. Index. $2.50. 


The 22 essays and addresses here collected were published or delivered at 
various times from 1924 to 1930. Eighteen of them are in the English lan- 
guage, two in French and one, which was delivered before the Reichstag in 
Berlin, is given in both the German and the English versions. They record 
President Butler’s reactions to the many attempts, some of them successful, 
to make progress toward the goal of permanent and universal peace. ‘They 
exemplify the positive personality of the author. Of the thirteen treaties, 
conventions, declarations and protocols signed at Versailles and elsewhere 
from 1919 to 1923, in settlement of the issues arising out of the World 
War, President Butler says: ‘‘Every one of these documents looked 
backward, save only the Covenant of the League of Nations.” He adds, 
on the other hand, that the Locarno treaty of October 16, 1925, looked 
forward. 

In the address on ‘‘The Will to Peace,” delivered in New York on January 
10, 1927, at the celebration of the seventh birthday of the League of Nations, 
he said that the policies pursued by the United States as to international 
affairs since the armistice “have made this nation of ours a dangerous derelict 
adrift on the high seas of international intercourse, and lying straight across 
the path of every ship that sails laden with the precious cargo of international 
friendship and concord.” With the acceptance of the Pact of Paris renounc- 
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ing war as an instrument of national policy President Butler, however, sees 
the world moving toward a peace not secured by military armaments, but by 
good will, justice and mutual understanding. He suggests two further steps 
on the path to peace: first, the definition of an aggressor nation as one which, 
having agreed to submit its disputes to arbitration or other peaceful settle- 
ment, begins hostilities without having done so; second, the nations which 
have accepted the Pact of Paris must refuse to permit their nationals, under 
the guise of neutrality, to furnish aid and comfort to the aggressor by selling 


it munitions and other supplies. 
Henry W. TEMPLE 


Cases on International Law. By Pitt Cobbett. 5th ed. Vol. I. Peace. 
Edited by Francis Temple Grey. London: Sweet and Maxwell, 1931. 
pp. xx, 372. 17s. 6d. net. 


This volume presents as its foundation 63 abstracts, condensing thirty 
decisions in British courts, nine in American courts, one in a French military 
tribunal, two in the Permanent Court of Arbitration, one report of an inter- 
national commission of inquiry under the 1899 Hague Convention, two deci- 
sions in the Permanent Court of International Justice (commonly called the 
World Court), one advisory opinion in that tribunal, five awards by special 
arbitral bodies, eleven diplomatic negotiations, and one opinion by the 
Attorney General of the United States. The abstracts are explained by 
brief notes. Throughout the volume there is text-book matter, as in the 
third and fourth editions. This constitutes slightly more than half of the 
volume. 

This edition cancels three abstracts. It adds two from the House of Lords 
(pp. 35, 37), one from the Court of Appeal (p. 36), one from the Permanent 
Court of Arbitration (p. 93), three from the World Court (pp. 170, 176, 230). 
The text-book matter suffers from the successful attempt to keep this edition 
as small as the third and fourth. For example, this edition cancels Professor 
Pitt Cobbett’s passages regarding doctrines in the United States and other 
non-British countries on nationality by birth, naturalization, and loss of 
national character, and also his passage—which, to be sure, needed amend- 
ment—regarding the Lord Sackville incident. Further, the new statement 
on the international position occupied by British regions enjoying Dominion 
status seems too brief (p. 48), the most important feature of the British- 
American liquor treaty is not noticed (p. 133), and the treatment of the 
World Court is inadequate (pp. 32-33). 

As Pitt Cobbett’s Cases on International Law first appeared in 1885, no 
one but a novice needs to be told that it is extremely useful for reference and 


for elementary self-instruction. 
EUGENE WAMBAUGH 
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La Convention de Genéve pour l’amélioration du sort des blessés et des malades 
dans les armées en campagne du 27 juillet 1929. By Paul Des Gouttes. 
Geneva: Comité international de la Croix-Rouge, 1930. pp. xl, 267. 
Index. 

The Geneva Convention of 1906 for the amelioration of the condition of the 
sick and wounded of armies in the field, it will be remembered, was the result 
of a conference called seven years after the Hague Peace Conference of 1899, 
in accordance with a wish then expressed. The principles laid down in 
the Convention of 1864 were reaffirmed, but a more juridical terminology was 
adopted and the whole convention rearranged in a more logical order. Rec- 
ognizing the prudent procedure of the conference, the great Renault is quoted 
to the effect that “‘humanity will not gain very much by the adoption of any 
rule destined by the force of events to remain a dead letter.”” The Confer- 
ence of 1929 followed the same method in making only such modifications as 
the experience of the war required. Nevertheless, an ‘‘examination of the 
articles shows that the Assembly at Geneva made many improvements and 
marked a step in advance in the protection and care of the victims of war, 
and in regard to the observance of the rules adopted.”’ 

The two outstanding achievements of the convention relate, in the first 
place, to the inclusion of provisions relative to the immunity of the transpor- 
tation by air of the sick and wounded, and the adoption, through the terms of 
Article 29, of a practical, effective sanction to secure the due observance of 
the provisions of the convention. As M. Max Huber, President of the In- 
ternational Committee of the Red Cross, and formerly President of the 
Permanent Court of International Justice, truly remarks in his preface, the 
adoption of the provision in regard to the identification plaque is intended to 
do away with one of the saddest facts of the war, the ‘‘ Unknown Soldier.” 

It will be noted that the treatment to be applied to prisoners of war has not 
been included in this convention. Logically the treatment accorded to 
prisoners as such must be regarded as a matter quite distinct from that of the 
care of the wounded. Although there is a similarity in the strong humani- 
tarian appeal which is common to both, this separation is dictated by obvi- 
ous practical considerations. 

It is recorded to the honor of the states concerned, that the provisions of 
the Convention of 1906 were dutifully observed during the last war, although 
when Montenegro, not a party to the convention, joined the warring states, 
it might have been claimed that the convention was, according to strict rule, 
inapplicable. The possibility of adopting such an attitude in the case of 
future wars has been eliminated by the terms of the present convention. 
According to Article 25, second paragraph, in the event of war, if one of the 
belligerents be not a party to the convention, its provisions shall nevertheless 
be binding upon all of the belligerents who are parties to it. 

This commentary was undertaken at the request of the International 
Committee of the Red Cross, by the secretary general of the diplomatic 
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conference which perfected the convention. The author was also, as M. 
Huber informs us, secretary adjoint of the Conference of 1906 which revised 
the original Convention of 1864. It has, therefore, almost an official value, 
and might be said to be in the nature of a quasi-official commentary. It is, 
in any event, a study made by a most competent authority, whose profes- 
sional and national association makes him especially qualified for the task. 
Following the footsteps of Louis Renault, who gave us a remarkable official 
commentary on the Convention of 1906, M. Des Gouttes deserves our grati- 
tude for his study and helpful explanatory notes relating to the great humani- 
tarian convention which was signed at Geneva on July 27, 1929. 


ELuery C. STOWELL 


L’Estinzione delle Obbligaziont Convenzionali nel Diritto Internazionali 
Privato. By Dr. Rodolfo De-Nova. Pavia: Ufficio presso la R. Uni- 
versita di Pavia, 1930. pp. iii, 196. L. 30. 


This is a monograph, the 40th in number, published by the Institute of the 
Juridical and Social Sciences of the University of Pavia, dealing with the sub- 
ject of the discharge of contractual obligations in private international law. 
One-half of the volume is devoted to a discussion of the law governing con- 
tracts in general, which is followed by four chapters entitled, respectively, 
“‘Payment,”’ “Prescription,” “‘Set-off,’’ and ‘‘Other modes of discharge.” 
The fourth chapter includes annulment and rescission, novation, release, 
resolutive condition, and loss of the thing owed. 

Most of the work is taken up with a statement of the views of other writers 
bearing upon each subject discussed, followed by a brief criticism and a pres- 
entation of the author’s conclusion. Dr. De-Nova combats the theory of 
the ‘‘autonomy of the will” in its application to the validity of contracts, 
and contends that, as regards consent, the law of the place of contracting, 
and, as regards legality and cause, the law of the place of performance should 
control. The ‘‘substance”’ of the contractual obligation he would determine, 
in the absence of an express or implied stipulation, by different laws, depend- 
ing upon the nature of the contract in question. Thus, in commercial con- 
tracts of sale he would apply the lex loci contractus if the sale was concluded 
in the state in which either the seller or buyer lived; otherwise, by the law 
of the seller’s domicil. In the matter of discharge, for example, in connec- 
tion with payment and prescription, he emphasizes the claims of the place 
of contracting, contrary to the more general view, favoring the law of the 
place of payment. 

The work is of interest and it has merit. Its usefulness would have been 
increased if the practice of the courts had been taken into consideration. 


E. G. LoRENZEN 
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International Understanding; Agencies Educating for a New World. By John 
Eugene Harley. Stanford University Press, 1931. pp. xx, 604. $7.50. 


Convinced that the solution of staggering international problems of today 
depends upon the building up of an ‘‘instructed world-citizenry,”’ and that 
few people are aware of the number, variety, and vigor of the agencies now 
at work toward that end, Professor Harley has undertaken to catalogue and 
describe these agencies in a fashion calculated to furnish not only a finding 
list or guide-book, but also data necessary for a comprehensive evaluation. 
He has performed a laborious task with commendable thoroughness and dis- 
crimination. Starting with a series of chapters devoted mainly to such in- 
strumentalities of international education as international scholarships and 
fellowships, international exchange of professors and students, international 
tours, and instruction in schools and higher institutions, he advances to a 
lengthy and informing commentary on (1) official international organizations 
(such as the Pan American Union, the League of Nations, and the Interna- 
tional Labor Organization), (2) academic institutes with yearly programs 
relating to international affairs, (3) summer or vacation schools and insti- 
tutes, (4) special institutes and associations of a permanent nature, and (5) 
major endowments and foundations that interest themselves in matters of 
international significance. Altogether, some seventy organizations, ranging 
from international houses in university centers to learned societies and offi- 
cial bodies, are brought into view; and the volume closes with appendices 
presenting lists of international scholarships and fellowships, a roster of 
teachers of international law in the United States, and data concerning the 
distribution of foreign students in American colleges and universities in 
1921-29. Nearly all of the information contained in these appendices was 
already available in the publications of the Institute of International Educa- 
tion, and the 150 pages thus consumed might easily have been saved. The 
list of teachers of international law is untrustworthy; it is apparently only a 
list of teachers who happen to be members of the American Society of Inter- 
national Law, which is quite a different matter. 

Freperic A. 


An Outline of International Law. By Dr. Julius Hatschek. Translated by 
Prof. C. A. W. Manning. London: G. Bell & Sons, Ltd. 1930. pp. viii, 
364. Index. 16s. 


This work discusses, in its first part, international law in its character as a 
legal system, followed by a treatment of the subjects of international law 
and the international representatives of the subjects of international law. 
In its second part it considers the ‘“‘system”’ of those state acts to which 
international law attaches significance, including ‘“‘mere”’ (7.e., non-juristic) 
international proceedings, international juristic acts, international law juris- 
tic transactions, and international law delicts. 
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Usually the propositions advanced by the author, and as translated, are 
stated clearly enough, and they represent unquestioning acceptance of 
common practice as legal under international law, especially if there had 
been no previous condemnation by the writers or conventions. An illustra- 
tion of this is the statement (page 224) that ‘‘The best evidence that the 
destruction of neutral merchantmen is not in itself contrary to international 
law is afforded by the fact that the earliest attempt to regulate the use of that 
means of waging war was the one made at the Washington Conference of 
1921-22.” 

If such a method of approach had been adopted in the development of our 
common law, it would literally have died a-borning. If judges had not been 
allowed to adjudge a thing to be contrary to all law, even when the books 
were silent, they would have been compelled to acquit the inventor of any 
new form of cheating or extortion, for example, and the growth of the law 
would have been at a standstill. But the author’s position, while naive, is 
not unusual among international law writers. 

At another point the author declares (page 290), that reprisals ‘‘may be 
the answer to any international law delict, and, where such exists, they are 
certainly allowed by international law.”’ This is to confuse an occasional 
practice, now going or gone out of vogue, with law. Perhaps the author is 
no more to be criticized for this than many others who even today fail to 
distinguish between the doing of an act and the right to do it, or, in other 
words, between the act and the law, and from the commission of a wrong not 
expressly forbidden as such infers its righteous character under international 
law. This attitude, long persisted in, has hurt the reputation of interna- 
tional law as a science. It will not be overlooked that in resorting to re- 
prisals, just cited, the state indulging in them acts as judge and executioner, 
a circumstance not impressing the author, who cites as abundant and sole 
authority for their international righteousness Bartolus, who wrote in 1352. 

The average reader will find difficulty with the definition of war, which is 
said to be ‘‘an aggregate of unilateral pieces of juristic business on the part 
of a state, by means of which, subject to international limitations, it seeks to 
impose its will upon another state by armed force.’”’ However, the book 
presents many much clearer statements than the foregoing, and useful 
analyses. For this reason, although adding nothing to real knowledge of 
the subject of international law, it has its place in its literature. 

Jackson H. RALsTon 


Studies in Diplomatic History. By Sir James Headlam-Morley. New 

York: Alfred H. King, 1930. pp. viii, 312. Index. $3.50. 

These essays, with a single exception, make up a collection of memoranda 
written by Sir James Headlam-Morley during his ten years’ tenure as His- 
torical Adviser to the British Foreign Office. They are now published with 
the permission of the Secretary of State. While written in the Foreign 
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Office, they are not official documents, and they do not express the views of 
the British Government. The papers include the advice he gave as adviser. 
Others were responsible for determining policy. They are published 
posthumously, and are edited by Kenneth and Agnes Headlam-Morley. 

The essays, after an introduction by the author, deal with the British 
Government and arbitration; British policy towards Egypt; treaties of 
guarantee; the guarantee of Greece; the security problem in its historical, 
comparative and practical aspects; the acquisition of Cyprus, the Black Sea, 
the Bosphorus and the Dardanelles; and the reduction of armaments. Each 
study has grown out of some problem of the moment, and was intended to 
have an actual part in its solution or adjustment. The author well complains 
in his introduction, that while there are adequate studies of the isolated 
threads of British foreign policy, and also of its periods, there is no compre- 
hensive study of the policy of the whole within reasonable compass. Even 
the Cambridge History of British Foreign Policy does not supply this defect, 
for its studies are individual and isolated. And while mindful of the instruc- 
tive lessons of history, the author envisages a new future in which the institu- 
tion of war shall be eliminated. 

These penetrating studies are well written, and their publication will do 
much to make possible an understanding of the British policies with which 
they deal. It would be well if there could be more frequent publication of 
such studies. To announce a policy is one thing; to make it understood is 
quite another. One of the means of understanding a policy is through an 
examination of the data, information, and advice which has brought it 
about. In this manner the student may get ‘‘under” the document. 

Doubtless the best essay is the first, the study of the British policy as 
regards arbitration. British contribution to arbitration has been signifi- 
cant, but little has been written about it. No one can read this book without 
appreciating and understanding more than before the problems which face 
the British Foreign Office. 

CHARLES E. MARTIN 


International Adjudications, Ancient and Modern. History and Documents 
together with Mediatorial Reports, Advisory Opinions, and the Decisions 
of Domestic Commissions, on International Claims. Edited by John 
Bassett Moore. Modern Series. New York: Oxford University Press, 
1929-1931. Vol. I, pp. exiii, 513,14 maps. Vol. II, pp. xv, 503, 10 maps. 
$5.00 a set. Vol. III, pp. xxviii, 564. $2.50. 


The publication of these volumes, initiating the series of International 
Adjudications, is of great importance, not only in respect of the literature of 
international law, but also in the history of diplomatic relations. The 
primary purpose of the publication is ‘‘to exhibit the judicial phase of inter- 
national life” (Vol. 1, vii). But the “editor” as Judge Moore modestly 
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designates himself, has also accompanied each case with a history of its 
origin, nature and final disposition, together with all the available documen- 
tary material necessary to present an intelligible understanding of the con- 
troversy asa whole. ‘‘Judicial judgments,” says Judge Moore in his general 
introduction, ‘‘in order to be intelligible and of constructive value, must be 
read in the light of the cireumstances which gave rise to them.’”’ The realiza- 
tion of this purpose has led the editor into a wide search for new documentary 
materials outside the records of the cases. In the presentation of this mate- 
rial, new light is shed on the diplomatic relations of the countries litigant, 
during the period in which the particular controversy was pending. 

The present work in the form in which it now appears represents the con- 
summation of a design formed more than forty years ago, soon after Judge 
Moore entered the Department of State. At first the plan embraced only 
the publication of the records of international arbitrations to which the 
United States was a party, a plan which was consummated in 1898 by the 
publication in six volumes of what may be referred to under its abbreviated 
title: History and Digest of International Arbitrations. The earlier work con- 
tains only a brief digest of most of the opinions, while in the present work 
every decision, opinion, or award is to be printed in full. Where the original 
is in a language other than English, an English translation is to be supplied. 

The scope of the present publication as undertaken by the Carnegie En- 
dowment for International Peace, Division of International Law, has been 
extended so as to embrace ‘‘all international proceedings of a judicial or 
even of a mediatorial nature” (Vol. 1, ix). The precise phraseology of the 
title has been adopted in order to embrace various processes and forms, all 
judicial in their nature, some of which do not strictly fall within the scope of 
the word ‘‘arbitration.”” The publication is to be divided into two series, 
the ancient and the modern. The ancient is to begin with the earliest 
known arbitrations, while the three volumes now before us initiate the mod- 
ern series, which begins with the three arbitrations under the Jay Treaty of 
November 19, 1794. These occupied an aggregate of only 122 pages in the 
earlier work. This division the editor believes to be historically correct 
because, after the religious dissensions culminating in the Thirty Years’ 
War, and the dynastic, territorial and commercial contests of the 17th and 
18th centuries, the process of arbitration fell into disuse and remained sus- 
pended until revived by the Jay Treaty. 

The author has introduced the series with an historical note or essay form- 
ing a scholarly and appropriate introduction to the entire publication. In 
it he warns, on the one hand, against making the judicial settlement of inter- 
national disputes too legalistic, and on the other, against converting it into a 
process of conciliation by divesting it of the characteristics of the judicial 
process. He analyzes the opinions and reasoning of well known 19th century 
and contemporary writers in order to justify his own strong conviction of 
the strictly judicial nature of the arbitral function and the obligation to dis- 
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tinguish it sharply from that of conciliation or amicable composition (Vol. 1, 
Ixxviii). He fails to discover any support for the supposition that arbi- 
trators have shown a special tendency to compromise. Curiously enough, 
however, in the St. Croix River Arbitration, the first of the present series 
and comprising the first two volumes, it appears that the agent of the United 
States, Mr. Sullivan, in a letter to the Secretary of State, reports that the 
decision was ‘‘rather effected by negotiation than by a Judicial determina- 
tion’’ (Vol. 2, p. 367). Judge Moore believes this to be a misuse of terms, 
because it was after all ‘‘only an example of the necessary process of adjust- 
ment’’ incident to the settlement of a boundary dispute where the line is not 
ascertainable by calculation or definite rule (Vol. 2, p. 368). 

The proceedings of the mixed commission under Article VI of the Jay 
Treaty, to which was referred the Pre-War Debts Arbitration, is much more 
fully reported and commentated owing to circumstances which may be 
appropriately called a romance in the life of a legal historian in his search 
for materials. A fortunate conversation with Mr. Paltsits, of the New York 
Public Library, relating to a sale of manuscripts in 1914, led the author to 
the discovery, many years later, in the Huntington Library, of the original 
rough minutes, registers and letter books of the commission. These docu- 
ments, now known as the Evans Collection, were preserved by the secretary 
to the commission. There was nothing in the State Department to indicate 
that such a collection was ever made, and no formal copy of the minutes has 
ever been found in the British archives (Vol. 3, p. xi). The discovery made 
it possible for the first time to publish the arguments of counsel in full. 
Finds of this nature are rare, but they are doubly significant when made by 
one able to recognize their importance and experienced in coérdinating the 
result with the mass of documentary material already in hand. This is 
essential to a complete and logical presentation of the adjudication as a 
whole. 

The work in its nature is intended to be a continuing one. We are in- 
formed that the author has on hand enough edited materials in a forward 
state of preparation to comprise from 30 to 40 volumes. The volumes al- 
ready published give evidence of the ceaseless search for new source materials 
and a meticulous care in the verification of such materials. The narrative 
is in the attractive style so characteristic of Judge Moore’s writings, enriched 
as it is with his ripe scholarship and mature judgment. The appearance of 
the future volumes will be eagerly awaited by writers and students in the 
field of diplomatic relations and of international law. The series will be a 
treasure-house of authoritative sources for the practitioner, for administra- 
tive officials, and for tribunals, national and international. 


ARTHUR K. KuHN 
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International Government. By Edmund C. Mower. New York, D. C. 
Heath & Co., 1931. pp. xx, 736. Index. $4.00. 


The purpose of this book, intended primarily as a college text, is, according 
to the author, ‘‘to describe how the modern Society of Nations governs it- 
self.” International relations are regarded from the point of view of ‘‘the 
development of international organization as the institutional expression of 
international life.’ This the writer designates as the ‘‘mechanistic”’ aspect, 
to distinguish it from two others: the legal and the social or politico-social. 
Following this method of approach, the writer aims to present ‘‘in a single 
study an outline of the international governmental system at once compre- 
hensive enough to embrace its essential features, and non-technical enough 
to be of general interest.” It is intended to be “informative rather than 
critical,’’ and ‘“‘special pains have been taken to indicate the analogies be- 
tween national and international government, as to origin and development, 
and to point out some of the problems common to both political spheres.”’ 
The author disclaims any intention to make this a text on international law, 
or to discuss fully any single legal topic, but observes, with truth, that “‘cer- 
tain principles of international law are so closely related to the subject matter 
of this study as to require brief discussion.”’ 

A multitude of topics carefully placed under appropriately ranked sub- 
headings are succinctly and clearly discussed in an easy, flowing style. The 
footnotes are sufficient to be stimulating, without discouraging the non- 
technical student, for whom it is intended. Almost one-half of its content 
is devoted to a consideration of the League of Nations, the World Court, and 
the International Labor Office. A select list of readings and a good index 
add to the usefulness of the volume. This volume forms one of the Heath 
Political Science Series and is attractively bound and printed. The author 
modestly indicates certain self-imposed limitations which he has applied to 
his literary adventure into this rapidly increasing field of interest. His 
book is one which will challenge the interest of students of international rela- 


tions and stimulate to further study. 
ELLERY C. STOWELL 


Commentaire du Pacte de la Société des Nations selon la Politique et la Juris- 
prudence des Organes de la Société. By Jean Ray. Paris: Recueil Sirey, 
1930. pp. 717. Index. Fr. 100. 


Unintentionally perhaps, but none the less emphatically, this solid volume 
celebrates fittingly the first decade of the growth of the League of Nations. 
For it bears witness to the fact that beneath the tangle of political and eco- 
nomic issues that have confronted the Council and Assembly of the League 
and occupied the attention of the general public, the machinery of the League 
has been steadily improved and strengthened. Indeed, what may properly 
be called the “constitutional law’’ of the League has now become so formida- 
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ble as to call for an elaborate treatise for its elucidation. For it seems to be 
the fate of public institutions that the growth of their political activities should 
be attended by legal problems of parallel importance. Happily the science 
of constitutional law is not only equal to the task, but relishes the niceties 
of reasoning involved in it. 

Following the order of the articles of the Covenant, Dr. Ray deals suc- 
cessively with the nature, object and members of the League, the organs 
of the League, the maintenance of peace, the League and treaties, the ad- 
ministration of international interests, and amendments to the Covenant. 
The picture that he presents is at once comprehensive in its scope and de- 
tailed in its legal analysis. No important aspect of the Covenant escapes 
the sweep of his survey, while many of the single topics, such as the “‘rule 
of unanimity’ in Article 5, are discussed with unusual thoroughness. The 
result is a commentary on the organization and functions of the League 
which answers practically all of the questions that have been raised in 
connection with the legal aspects of the League, and at the same time shows 
the successive stages in the development of the League through the first 
decade of its existence. 

There is room for difference of opinion with regard to a number of the 
positions taken by Dr. Ray when he is dealing with matters not susceptible 
of exact legal analysis. Readers may question, for example, whether his 
description of the juridical personality of the League as being something 
more than a mere method of action, or an organ of the separate member states, 
is well-founded. To the reviewer the factual evidence of the case leaves no 
room for doubt, whatever generalizations may have been indulged in by 
delegates to Council and Assembly in their effort to assure their states that 
national ‘“‘sovereignty’’ remains unimpaired. But the author has no thesis 
to prove, and he seeks to do no more than balance theory and fact as pre- 
sented in the deliberations of the Council and Assembly and in the varied 
practical activities of one or other of the organs of the League. 

In dealing with the problem of the equality of states in the League, the 
author shows that there is no incompatibility between the principle of 
equality and the “‘special situation” in which certain members of the League 
find themselves by reason of obligations contracted by them or in respect to 
them. The respective functions of the Assembly and the Council are clearly 
distinguished, and an interesting discussion is given of the legal relation 
between successive meetings of the Assembly. One of the most valuable 
single topics in the volume is the lengthy analysis of the ‘rule of unanimity”’ 
and the scope of the various exceptions provided for in the Covenant and 
subsequently developed in practice. Again, the commentary on Articles 
8 and 9 gives an excellent summary of the technical aspects of the problem 
of the limitation of armaments. In dealing with Article 10 of the Covenant 
the author goes into a careful examination of the question of “aggression” 
and the connection of the obligations of Article 10 with the sanctions pro- 
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vided in Article 16. Article 12 brings up a discussion of the various forms of 
settling differences between states, and the connection is shown with the 
Locarno “system of coérdination”’ and with the General Act of 1928. 
Article 14 justifies the author in including in his treatise the Permanent Court 
of International Justice, together with the 1920 and 1929 texts of the Statute 
and the text of the Protocol of 1929. Mention must also be made of the ex- 
ceptionally careful treatment of Sanctions under Article 16, of Mandates 
under Article 22, and of Amendments under Article 26. Separate indices 
cover both subject-matter and persons. 

Dr. Ray has done a great service to students of international law in 
placing at their disposal so admirable an analysis of the Covenant in all of its 
phases. His chapter and verse references to the Official Journal and other 
source material give an excellent picture of the political as well as of the legal 
controversies that have been brought into the arena of Geneva, and provide 
a sort of manual of the proceedings of the League. It is just such scholarly 
and well-balanced presentations of the subject as will in time remove the 
belief entertained in certain quarters that the political action of the League 
overshadows its legal machinery. The facts here presented show that the 
Covenant has already won the right to have its own ‘constitutional law”’ 


like that of national constitutions. 
C. G. Fenwick 


Le Régime des Passeports et la Société des Nations. By Egidio Reale. Paris: 
Rousseau et Cie., 1930. pp. xiv, 226. Fr. 35. 

Manuel Pratique des Passeports conforme a la législation en vigueur dans 
tous les Pays d’Europe et dans les principaux Pays d’Outre-Mer. By 
Egidio Reale. Paris: Rousseau et Cie., 1931. pp. 145. Fr. 20. 


These two works of Dr. Reale together furnish a fairly complete view of the 
present passport situation, which has been the subject of so much complaint. 
The first is concerned principally with the efforts which have been made 
since the close of the World War, principally under the direction of the 
League of Nations, to ameliorate the vexatious conditions incident to the 
multiplex laws and regulations of various countries concerning passport 
and visa requirements, (1) by doing away with such laws and regulations 
as far as possible, and (2) by making the requirements less onerous, and 
particularly by providing a systematic scheme for furnishing passports to 
political refugees (White Russians, Armenians, Assyrians, Assyro-Chaldeans 
and Turks), persons without nationality or of doubtful nationality, and 
persons in general who are denied protection by the states of which they are 
nationals. The second volume, which resembles in its arrangement the very 
useful work on nationality produced by Ernest Lehr in 1909, contains digests 
of the laws and regulations of the various states concerning passports and 
visas, arranged alphabetically according to countries. 
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The second work is a useful handbook for travelers as well as a reference 
book for students. It is believed to be accurate, since it is based principally 
upon information furnished by the several governments to the League of 
Nations. 

The first book should be useful to officials who have to deal in a practical 
way with the subject to which it relates, whether in shaping or in adminis- 
tering laws and regulations. It should also be of interest to students of 
international relations and political economy. The author traces the his- 
tory of passport laws from ancient times to the present day, and shows that, 
notwithstanding the facilities for international intercourse which have de- 
veloped in recent times, passport restrictions were never so extensive, 
complex and restrictive of free intercourse as they have been in the period 
which has elapsed since the outbreak of the World War. For such relief 
as has been found, credit is due to the initiative and persistence of the League 
of Nations, which has called various international conferences to study the 
subject and make recommendations, beginning with the conference held in 
Paris October 15-21, 1920. It was early found that a general abolition of 
passport requirements was impossible, but those interested in the subject 
proceeded to make various recommendations, designed to relieve the situa- 
tion, which were adopted by many states, such as abolition of exit visas, 
reduction of fees, issuance of passports conforming to an international model, 
and the furnishing of documents of identification (Nansen passports) to 
Russian, Armenian and other refugees (pp. 125-145). 

To students of politics, the last two chapters of the first book are most 
interesting, whether or not they agree with the views expressed by the au- 
thor concerning the diminution of the sovereignty of the state, which is said 
to be no longer master in its own house, and the growing importance of the 
international community in promoting human welfare (pp. 205-208). He 
seems to regard the individual, as such, as an object of international concern 
if not as a subject of international law. However this may be in theory, 
the author has shown that in fact the international community, working 
through the League of Nations, has accomplished much for the benefit of 
certain classes of individuals, cast off by the states to which they formerly 
belonged. 

The author criticizes the Government of the United States severely (p. 
191) for failing to follow the recommendations of the Conference of Geneva 
concerning the furnishing of official documents of identity to political refu- 
gees, persons of no nationality and other aliens unable to obtain national 
passports. 

The last chapter, which contains an argument for the “suppression of 
passports,’’ accords with the very liberal views expressed elsewhere in the 
book concerning the desirability of removing all bars to international travel. 
To the reviewer, however, it appears that the author lays too much stress 
upon passport restrictions themselves and too little upon the conditions 
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which caused their adoption and retention. In many countries the drastic 
passport requirements of which the author complains are largely incidents 
to the greater evils of militarism, chauvinism and national prejudice and 
suspicion. Nor does the author explain sufficiently the relationship between 
passport requirements and the restrictive immigration laws, which have 
been adopted in recent years, not only in the United States but in many other 
countries, in the administration of which passport and visa requirements 
serve to prevent, rather than increase, hardship. 

In this work, accurate for the most part, a few errors have been detected. 
It is not true, as stated on page 69, that the United States of America has 
entered into an agreement with Switzerland for abolishing visas, and the 
statement on pp. 201-202 concerning the provision of the Act of March 2, 
1907, for the issuance of limited passports to aliens who have declared their 
intention to become citizens of the United States, fails to show that this 
provision was repealed by an Act of Congress of June 24, 1920. However, 
the second book correctly states (p. 64) that passports are not granted to 
declarants. 

RicHarp W. FLouRNoY, JR. 


Das Recht des internationalen Richters, nach Billigkeit zu entscheiden. By 
Dr. Karl Strupp. Leipzig: Robert Noske, 1930. pp. viii, 175. Rm. 9. 


This volume (published as No. 20 in the series of Frankfurter Abhandlungen 
zum modernen Vélkerrecht, and made up of lectures delivered by Dr. 
Strupp at the Academy of International Law in 1930), is a scholarly 
contribution to the literature on the rdle of the judge in international 
adjudications. 

From a carefully constructed historical background, the author proceeds 
with his argument for a restrictive interpretation of Billigkeit, which is con- 
ceded a value, if not misunderstood or misused (pp. 105, 118). Settlement 
on the basis of it has come to mean something quite different from mere 
friendly composition, or a judgment proceeding from loosely-conceived 
‘general principles of justice,” or from unjustified analogies. The formulae 
of arbitration treaties, terms of compromis, declarations of tribunals and 
opinions of publicists, are impressively reviewed in the course of the plea for 
adherence by the international judge to actually established legal norms. 
Emphasis is laid upon the presumption (pp. 45, 76) that only legal bases are 
to be used when states refer questions without clearly authorizing other 
bases. The whole question of sources in international law is necessarily 
involved. 

Of general interest are the applications made of the principal idea to the 
provisions of the newer-type arbitration treaties, and especially to the 
World Court Statute and the General Act for Pacific Settlement of 1928. 
Considerable attention is given to arbitrations to which the United States 
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has been a party; a text of the British-American commission’s decision in 
the Cayuga Indian Claims Case is included in an appendix. 
Rosert R. WILSON 


Survey of American Foreign Relations. Prepared under the direction of 
Charles P. Howland. New Haven: Yale University Press, 1930. pp. 
xvii, 541. Index. $5.00. 


The third number of this series follows the plan previously adopted. 
Section I, on ‘“‘The New Pacific,”’ fills about two-thirds of the volume; it is 
an excellent survey of the history of a half-century, some of which adds 
to the existing literature. Section II, on ‘‘ World Order and Codrdination,”’ 
contains two chapters on ‘Limitation of Armament” and the “First Test 
of the Pact of Paris’’; unfortunately, the former does not cover the London 
Conference of 1930; and the latter, dealing with the Chinese Eastern Railway 
dispute, seems to place too little emphasis on the réle of other Powers in 
connection with the communications made by the Secretary of State of the 
United States. Section III deals with “‘Post War Financial Relations’’; a 
chapter on ‘‘The Young Plan”’ deals inadequately with the Hague confer- 
ence and agreements of 1930; a second chapter on “War Credits and War 
Debt of Greece”’ is confined to Greek-American financial relations; a third 
chapter on “‘ Alien Enemy Property’’ contains an excellent summary of the 
law and practice of the United States, to which more space might have 
been given. 

The plan of the series does not seem to the reviewer satisfactory. This 
may depend, however, on the character of the group which it is intended to 
serve. To the specialist, its usefulness seems to be very limited in spite of 
the excellence of some of the material; he would hardly think of turning to 
such a source for information; if he were studying the establishment of the 
so-called International Settlement at Shanghai, for instance, it is unlikely 
that he would be prompted to go to this Survey, and if he were, he would not 
know which volume would deal with his subject. To a more general reader, 
these volumes may be interesting and informing; but it seems doubtful 
whether such readers would make great use of them, indeed whether their 
needs are not served by other publications. There is a need for an 
annual survey of the international problems of the United States, which will 
give a general year-to-year summary to which the casual reader may turn 
for a picture and the specialist for a reference. In the opinion of the re- 
viewer, this Survey might be organized to meet that need, and he ventures 
to hope that the present plan may undergo some modification in that direc- 
tion. 

Man.ey O. Hupson 
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Der belgische Justizstreik, insbesondere die deutschen Staatsanwaltschaften in 
Belgien. (Zugleich eine Studie zum Rechte der Okkupation). Von Dr. 
Georg Wunderlich. Berlin: Carl Heymanns Verlag, 1930. pp. viii, 136, 
M. 6. (No index). 

L’Invasion de la Belgique devant la Science Allemande du Droit des Gens. 
Par Gaston Delvaux. Liége: Imprimerie Demarteau, 1930. pp. x, 142. 
Fr. 18. (No index). 


These books, written respectively by an attorney and notary in Berlin, 
and an advocate and honorary judge in Liége, develop precisely the theses 
which would naturally be expected of them. Dr. Wunderlich, by relating 
first-hand experiences as a practising attorney in the Imperial German Dis- 
trict Court of Brussels during the World War, and M. Delvaux, by citing 
German authorities on international law, both endeavor to maintain a de- 
tached and scientific attitude. But the legality of German activities and 
the illegality of Belgian activities appear as clearly and integrally from the 
one, as do the unjustifiability of German activities and the justifiability of 
Belgian activities from the other. The issue is not exactly drawn between 
the two authors, since the first deals with the jurisdiction of the Germans in 
Belgium after they got there, and the second with the right or wrong of their 
being there at all; but if each had taken the other’s theme, the result would 
have been exactly the same. Such is the devastating effect on science of 
patriotic nationalism, or national patriotism. The vows and oaths, the 
criminations and recriminations, of the ante-bellum scientists and professors 
still find their post-war echoes. 

The side that zs presented by each is presented with clarity and detail. 
Our Belgian author discusses the treaties of 1839 (their obsolescence, their 
invalidity for the German Empire, their violation by the guaranteeing 
Powers) ; Belgium’s military system; the acquisition of the Congo; the Anglo- 
Belgian Convention of 1906; the invasion of 1914; and the German argument 
based on rebus sic stantibus, legitimate defense (Notwehr), necessity and its 
law (Notstand and Notrecht), military necessity (Kriegsnotwendigkeit), and 
the raison de guerre (Kriegsrdéson). On each and every one of these grounds, 
our Belgian author condemns Germany and justifies Belgium by quoting 
from and interpreting the German jurists themselves. 

Our German author gives his version of the Belgian judicial strike (Aus- 
stand, la gréve judiciaire) of 1918; the legal basis of an occupational jurisdiction 
and a suspension of the national jurisdiction; the introduction, legality and 
activities of the German system of jurisdiction (civil, criminal and military), 
and its relation to the Belgian police-system and the German army; pardons 
and punishments; and a German proclamation to the Belgian judicial officers 
regarding their conduct vis-d-vis the occupational government. The last 
named is moderate and reasonable; and indeed moderation and reason are 
made to appear the key-note of the entire story. 

Both of these books will be very useful when we can hold them in one hand 
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and have in the other the Belgian author’s reply to the German book and 
the German author’s reply to the Belgian book. Meanwhile, for them and 
perhaps for all of us, the truth, the whole truth and nothing but the truth still 
lies at the bottom of the well. 


BRIEFER NOTICES 


International Control of Aviation. By Kenneth W. Colegrove. (Boston: 
World Peace Foundation, 1930. pp. vi, 234. $.75.) Professor Colegrove, 
of Northwestern University, has prepared a useful manual of information 
outlining the legal problems, national and international, which arise in con- 
nection with aérial navigation. He recounts the various endeavors, public 
and private, which have sought to accomplish international regulation, the 
treaties and agreements which have been elaborated for this purpose, and 
the extent to which they have thus far been ratified. He also describes the 
work of the principal committees and organizations, official and non-offi- 
cial, working in this field. He correctly observes a certain amount of dupli- 
cation and lack of coérdination, for which he holds the League partly re- 
sponsible in respect of the unification of private airlaw. The absence of the 
United States and the Soviet Union from membership in the League is given 
as an adequate excuse for the lack of initiative of the League in an attempt 
to codrdinate all agencies in respect of public airlaw. An appendix contains 
a reprint of the Air Navigation Convention of 1919, with the amendments of 
1929, the Pan American Convention of 1928, the Warsaw Draft Conven- 
tion of 1929, the Franco-German Convention of 1926, the exchange 
of notes between Canada and the United States in 1929, and the rules of 
aérial warfare proposed by the Commission of Jurists at The Hague in 
1923. 

Die Kompetenz zum Abschlusse von Staatsvertrdgen nach Volkerrecht. By 
Dr. Leon Wohlmann. (Ziirich: Hans Gutzwiller, A. G., 1931. pp. vi, 103.) 
This monograph is intended to be a contribution to the discussion of Ques- 
tionnaire No. 5 entitled ‘‘ Procedure for International Conferences and Pro- 
cedure for the Conclusion and Drafting of Treaties’’, prepared by the Com- 
mittee of Jurists for the Progressive Codification of International Law. 
The author enumerates some of the manifold differences in respect of the 
treaty-making organs of particular states, their functions and their powers. 
He emphasizes the necessity of considering the constitutional questions in 
the light of the greater problems of international law. Unfortunately, these 
problems are somewhat sketchily outlined because of the narrow limits of the 
work. As a Swiss student, he naturally gives considerable attention to the 
peculiar provisions of Swiss constitutional law which limits the treaty-mak- 
ing organs by provisions for referendum in certain cases. In this connection 
he discusses the dispute which arose between France and Switzerland because 
of the adverse vote upon the referendum taken for the ratification of the 
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treaty of 1921, relating to the Free Zones of Upper Savoy and the Gex 
District. 

Das Neutralitdtsrecht im Luftkriege. By Dr. Alex Meyer. (Berlin: Carl 
Heymanns Verlag, 1931. pp. vili, 106. Index. Rm. 4.50.) The author 
essays a critical study of the draft rules for the control of aérial warfare pro- 
posed by the commission of jurists which met at the Hague from December 
11, 1922, to February 19, 1923. The subject is, therefore, not a new one; nor 
does the author present any new developments essentially changing the 
principal problems. However, as the draft rules did not eventuate in agree- 
ment, he believes there is a wide field of useful discussion based upon the 
practice of the belligerents in the late war and the development of aviation 
since its close. He is one of the number who believe that neither the Cove- 
nant nor the pacts of Locarno and Paris, nor all of these taken together, have 
eliminated the necessity of more definitely ascertaining and agreeing upon 
the rights and obligations of neutrals. He envisages Germany as a probable 
neutral in possible future conflicts owing to the disarmament provisions of 
the peace treaty. 


Code of Arbitration. Practice and Procedure of The American Arbitration 
Tribunal. Edited by Frances Kellor. (Chicago: Commerce Clearing 
House, 1931, pp. xliv, 284. Index. i-xxxvi.) According to a prefatory 
note “this Code of Arbitration Practice and Procedure sets forth the rules 
and the practice in connection therewith which govern the proceedings in 
the American Arbitration Tribunal, established and maintained by the 
American Arbitration Association, for the use of parties who desire to sub- 
mit a controversy to arbitration.’’ An introduction and ten chapters follow, 
concerning (1) The Making of the Submission by the Parties to a Contro- 
versy; (2) The Making of the Arbitration Agreement in a Written Contract; 
(3) Initial Proceedings under Arbitration Agreement; (4) Choosing the Arbi- 
trators; (5) Arrangements for a Hearing; (6) Proceedings during the Hear- 
ing; (7) Proceeding When Oral Hearing is Waived; (8) The Making of the 
Award; (9) Methods of Satisfying the Award; and (10) Regulating the Cost 
of Arbitration Proceedings. Annexes embrace Arbitration Rules; Sug- 
gestions for the Guidance of Arbitrators; Standard Arbitration Clauses; 
United States Arbitration Act; New York Arbitration Law; List of Arbitra- 
tion Statutes; Digest of Cases; and Forms. An index and table of cases are 
appended. The code illustrates the extent to which the principle of arbitra- 
tion is being applied to private commercial controversies through the instru- 
mentality of existing agencies appropriate therefor. Cc. C. i. 


The Evolution of International Public Law in Europe Since Grotius. By 
Walter Simons. (The Institute of Politics Publications. New Haven: 
Yale University Press, 1931. pp. vi, 146. Index. $2.50.) In this little 
book of lectures, delivered before the Williamstown Institute of Politics, 
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the distinguished author presents some observations concerning the develop- 
ment of doctrines with respect to state sovereignty, rights of war, rights of 
neutrality, state responsibility and intervention, nationality and minorities, 
and international codéperation and jurisdiction. There is no very obvious 
thread connecting the six lectures; and they are of value chiefly for what they 
reveal of the opinions of an eminent German jurist and statesman. Dr. 
Simons believes that post-war theory and practice are combining to soften 
“the rigid notion of sovereignty.” He has but little faith in the humanizing 
of war, concluding, for example, that ‘“‘the only means to overcome the dan- 
ger of aérial war is to overcome war itself.’’ He anticipates progress through 
codperation and the further development of the judicial process, rather than 
through military sanctions. ‘There is a law,”’ he says, ‘‘above the nations 
even when there is no supernational legislator, a law indeed that is in the 
making and therefore uncertain, but nevertheless a law.” Dr. Simons 
acknowledges indebtedness to Butler and Maccoby, The Development of 
International Law, for some of the historical materials used in the lectures. 
Epwin D. Dickinson 


Pazifismus und Imperialismus: Eine Kritische Untersuchung threr theo- 
retischen Begriindungen. By Leo Gross. (Wien: Franz Deuticke, 1931. 
pp. x, 454. 60M.) The present work is a comprehensive, systematic, and 
thorough study of pacifism and imperialism as political and ethical theories, 
and of their implied techniques and methods. Pacifism of the constructive, 
organizing type, as well as pacifism of the idealistic, sentimental, and religious 
types, is discussed, with much more attention for the first type. An ex- 
tremely interesting section deals with the foundations of pacifism in the phi- 
losophy of history and the whole concept of the obsolescence of war by 
necessary social evolution. In connection with the method or technique of 
pacifism, the author examines, without making any original contribution, 
the familiar forms of international action for maintenance of peace, from the 
adoption of international constitutions through international legislation to 
adjudication, mediation, codification of international law, and disarmament. 
The political philosophy of imperialism is discussed more briefly but with 
great penetration; the social technique of imperialism calls for still less ex- 
tended treatment. The study closes with an estimate of the significance of 
legal theory for the philosophy of pacifism and of the general importance of 
political and ethical theory for world reorganization. It constitutes an 
important contribution to the growing attempt to construct some solid 
ethical and political philosophy of international relations. 

Latin American Relations with the League of Nations. By Warren H. 
Kelchner. (Boston: World Peace Foundation, 1929. World Peace Founda- 
tion Pamphlets, Vol. XII, No. 6. pp. iv, 207. $.75.) This little volume 
treats of the entrance of Latin American states into the League of Nations, 
their subsequent participation in League activities, certain special problems 
in the relations between Latin America and the League (financial contribu- 
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tions, Pan American Union and the League), and relations with the Interna- 
tional Labor Organization. The account given is mainly factual in charac- 
ter, though expressions of the author’s opinions are given from time to time 
on controversial topics. The attitude taken and the judgments expressed 
appear to be sane, sound, and hopeful, without being at all complacent; the 
problem at issue is treated, as in truth it is, as a complicated and delicate but 
not hopeless problem of international statesmanship. 

Problems of Peace. (Fifth series.) Lectures delivered at the Geneva 
Institute of International Relations, August, 1930. (London: Humphrey 
Milford, 1931. pp. xvi, 332.) The present series appears to the reviewer 
to constitute the most penetrating and illuminating collection of lectures 
which have yet been delivered at the Geneva Institute. Rappard on “ World 
Government,’’ Butler on the International Labor Organization, Boudreau on 
Health, Kastl on Mandates, Murray on Minorities, and Madariaga on Dis- 
armament, to mention only a few contributors—surely this is a collection 
of choice bits by master craftsmen. There is noticeable a marked shift of 
emphasis, between the first and the fifth series of these lectures, from history 
and theory and psychology and sentiment to discussion of practical concrete 
contemporary institutions and practices of international coéperation. 

PiTMAN B. PoTTER 


Political Handbook of the World. By Walter H. Mallory. (Yale Uni- 
versity Press, 1931. pp. vii, 200. $2.50.) This is the last annual handbook 
of the Council of Foreign Relations, New York City, giving in compact form 
the essential information on the rulers of all of the countries of the world, 
the political parties, with their programs and leaders, and the newspapers 
and periodicals, with their political affiliations and editors. The year 1930 
witnessed an unusual number of significant political changes. There were a 
number of revolutions, a score of general elections and many important 
cabinet changes. This volume also includes a section on the organization 
and personnel of the League of Nations. 

Survey of International A ffairs, 1929 by Arnold J. Toynbee, assisted by V. 
M. Bolter (London: Oxford University Press, 1930. pp. xii, 545. Index 
and maps. $7.00. Volume of documents edited by John W. Wheeler- 
Bennett, pp. xiii, 349. $5.00). The international events around which the 
contents of these volumes are grouped are the London Five Power Conference 
on the Limitation of Naval Armaments; the World Economic Conference, 
which did more to explore the problems of the future than to solve those now 
existing ; the settlement of the reparations question; the international affairs 
of tropical Africa; the situation in the Far East, and the settlement of the 
conflict between the Papacy and the Kingdom of Italy over matters of terri- 
torial sovereignty and conflicting jurisdiction. The negotiation of the naval 
armament treaty between the British Empire, the United States, and Japan, 
as well as the final liquidation of the reparations question, will be dealt with 
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in the Survey for 1930, the year in which these transactions were completed. 
The present volume completes the story of the evacuation of the occupied 
territories of Germany. It also contains the history of the dispute between 
China and the U.S. 8S. R. over the Chinese Eastern Railway, a dispute which 
threatened, at certain moments, to disturb the peace of the world. The 
appendix consists of a chronology of events of 1929. The volume of docu- 
ments includes a list of international and bilateral agreements concluded 
during 1929. L. H. WooLsEY 


Le Mandat sur la Palestine, by Abraham Baumkoller (Paris: Rousseau 
et Cie, 1931. pp. ii, 254. Fr. 35). This is a juridical study with the 
object of determining the compatibility of the British White Paper on Pales- 
tine, 1930, with the aims of the Palestine mandate. The author realizes 
that the White Paper was primarily a political document, but he believes 
that if it remains in force it will mark a crisis in the history of the Palestine 
mandate. Thus, he considers a juristic analysis pertinent (p.4). The book 
begins in the approved style with a brief historic and juristic analysis of the 
mandates system. The author accepts Stoynovsky’s theory of the ‘‘ virtual 
sovereignty” of the mandated communities, although he believes that the 
League of Nations has power to transfer a mandate, “by virtue of the 
sovereignty of the territory of which in law it is trustee (depositaire)’’ (p. 36). 
The special feature of the Palestine mandate, ‘“‘the national home for the 
Jewish people,”’ is then examined historically and juridically, as is the White 
Paper of 1930, with the conclusion that there is justice in ‘“‘the opinion of 
those who see in the White Paper of 1930 a violation of the fundamental 
principles on which the Palestine Mandate is based” (p. 191).° As a solu- 
tion, the author suggests clear recognition of a ‘‘ Jewish-Arab bi-national 
state of federal form” (p. 198) as the ideal toward which Palestine should 
evolve. The book adds little to the juridical literature of the subject and 
treats the Palestine mandate in less detail than does Stoynovsky in The 
Mandate of Palestine. Quincy WRIGHT 


Deutsche Materialien zur vélkerrechtlichen Kodifikation des Staatsangehérig- 
keitsrechts. By Karl Strupp. (Stuttgart: Ausland und Heimat Verlags- 
Aktiengesellschaft, 1930. pp. 96. Rm. 3.50.) This monograph is Vol. 3 
of the Rechts- und staatswissenschaftliche Reihe of the Schriften des Deutschen 
Ausland-Instituts Stuttgart, brought out as a German contribution to the 
preparation for the work of The Hague Codification Conference. It is con- 
cerned principally with the activities of Professor Strupp as chairman of the 
nationality commissions of the Deutsches Ausland-Institut and the Deutsche 
Gesellschaft fiir Volkerrecht. It contains, in addition to various statements 
by Professor Strupp, five draft conventions on nationality which he de- 
veloped in whole or in part in the period 1920-30, together with criticisms 
of one or another of them by Professors Partsch, Delaquis, Mendelssohn- 
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Bartholdy, and Schitzel. Included also are the conclusions of the Inter- 
national Law Association at its Stockholm session (1924), the draft conven- 
tions of S. Rundstein (1925), resolutions of the Institut de Droit International 
(1928), the draft of American scholars on the law of nationality compared 
with the Rauchberg-Strupp draft, the League of Nations questionnaire, an 
analysis of the various answers to it, and the text of the German reply. 
System der vélkerrechilichen Kollektivertrdge. By Curt Rithland. 
(Berlin: Georg Stilke, 1929. pp. ii, 104. Index. Rm. 6.50.) This volume, 
published under the auspices of the Institut fiir internationales Recht an der 
Universitat Kiel, is No. 3 in their series of Abhandlungen zur fortschreitenden 
Kodifikation des internationalen Rechts. It lists international collective agree- 
ments which either provide for the adherence of all states or which could eas- 
ily be extended into general conventions, together with references to works 
where the texts may be consulted. The list is classified and arranged chron- 
ologically under international common interests, such as postal affairs, 
telegraph, railways, coinage, weights and measures, commerce and tariffs, 
agriculture, health, labor, hunting and fishing, communications and transit, 
scientific and humanitarian undertakings, international courts, and the codi- 
fication of international law; international governmental organization; 
special rules for particular regions and states; law for the prevention of war; 
and the law of war. An introduction traces the work of the League of Na- 
tions for the codification of international law, and a bibliography of 74 
titles, largely references to periodical literature, completes the monograph. 
Fdlle und Fragen des Volkerrechts. By Heinrich Pohl and Arthur Wegner. 
(Berlin: Otto Liebmann, 1930. pp. 90. Rm. 2.50.) The main facts of 
106 international incidents are given, covering a wide range of topics and rais- 
ing questions in the law of peace, war, and neutrality. The source from 
which an incident has been taken (except for a few hypothetical cases) is 
usually given, and occasionally there is a reference to a treatise especially 
apt in solving problems raised. Both historical and current problems are 
presented, with emphasis on the post-war period. LavERNE BURCHFIELD 


The Doctrine of Continuous Voyage, Particularly as Applied to Contraband 
and Blockade. By James W. Gantenbein. (Columbia University Dis- 
sertation. Portland (Oregon): Keystone Press, 1929. pp. vii, 207. $3.50.) 
This doctoral dissertation is a careful and thorough restatement of the de- 
velopment and application of the doctrine of continuous voyage. Very 
little that is new appears in the volume, but the leading cases are summar- 
ized, analyzed and classified capably. Large parts of the book are in the 
nature of a digest of cases, rather than a treatise, upon the doctrine of con- 
tinuous voyage. The author’s summaries, however, supply cohesion and 
treat of the status of the doctrine at various significant periods—the period 
preceding the American Civil War, the period prior to the World War, and 
the present status of the doctrine. He favors restatement of the interna- 
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tional law of continuous voyage. There is no index, but a table of cases 
and an excellent table of contents make the volume usable. H. W. Briaas 


La Revisione dei Trattati e 1 Principi Generali del Diritto. By Giovanni 
Ercole Vellani. (Modena: E. Bassi & Nipoti, 1930. pp. 196. L. 12.) 
The problem studied is that which arises when one state, party to a treaty 
which has been forced upon it, believes that the terms to which it has con- 
sented do it vital harm. The problem is not amenable to solution by the 
application of purely legal principles, for moral and political factors are in- 
volved. The author treats the problem as one of international ethics and 
discusses it in philosophical terms. He advocates a revision of the peace 
treaties on three grounds. First, they contain juridical absurdities; as, for 
example, Article 227 of the Treaty of Versailles and Article 80 of the Treaty 
of Saint Germain. Second, they present the ethical dilemma of a state 
forced to contract to pursue a course of action inimical to itself. And third, 
the validity of treaties, and respect for them, depend upon the good will of 
all the parties thereto, no matter what the generalities of the law may be. 
He will not, however, compromise with the maxim pacta sunt servanda, nor 
treat the phrase rebus sic stantibus as a mental reservation. The book con- 
tains a long introduction in which the author does justice to the political 
factors in the problem, and five chapters devoted to the nature of the state 
and the characteristics of inter-state negotiation. As he says in conclusion, 
“nulla di nuovo, dunque.”’ But he has accented a particular problem of first 
importance. He has, further, the courage to hope that he has indicated a 
solution of the problem. P. T. FENN, JR. 


Die vélkerrechtliche Clausula rebus sic stantibus und Art. 19 der Vélkerbund- 
satzung. By Wolfgang Schneider. (Berlin: Ferd. Diimmlers Verlag, 
1931. pp. 140. 8 M.) The author examines the views of writers, and 
finds that while they are generally in accord in accepting the principle as a 
recognized norm of international law, they are not agreed as to the condi- 
tions under which it becomes applicable or as to the legal consequences flowing 
from its application. On an examination of the commonly cited historical 
cases, he concludes that the principle of rebus sic stantibus is not a rule of in- 
ternational law, but rather a politicalmaxim. Turning his attention to Article 
19 of the Covenant, the author examines in some detail the origin, legal inter- 
pretation and importance of the article, and concludes that the opportunity 
is here offered for the development of the clause into an accepted legal pro- 
cedure. He also foresees the possibility of the application and development 
of the clause by the Permanent Court of International Justice under Article 
38 (3) of the Statute. The author develops his thesis in a systematic and 
logical manner. The materials used are not new, and to a large extent re- 
liance is placed upon secondary sources. The value of the study would have 
been greatly enhanced had the portion devoted to the examination of his- 
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torical cases been made more exhaustive and based to a larger extent upon 
original sources. 

Démarche, Ultimatum, Sommation. By Dr. Werner Braun. (Berlin: 
Georg Stilke, 1930. pp. 84. Rm. 4.50.) This monograph is one of the 
publications of the Institut fiir Internationales Recht at Kiel. The author 
undertakes to define the exact meaning in international law of the three 
terms appearing in the title. After considering the etymology of the terms, 
he undertakes to discover the exact meaning attached to them in diplomatic 
practice, especially that of the pre-war period. The study is based on 
original diplomatic documents. There is every evidence of sound scholar- 
ship. The last section of the monograph is devoted to a practical applica- 
tion of the author’s general conclusions to the determination of the character 
of the Austro-Hungarian note to Serbia of July 23, 1914. After examining 
the form and content of the note and evidences of the intention of the Aus- 
tro-Hungarian Government, the author concludes that the note must be 
regarded as an ultimatum, not as a form of démarche. The monograph is 
a real contribution to the exact definition of terms, the correct understanding 


of which is alike important to the diplomat and the student of diplomacy. 
LELAND M. GooprIcH 


Das deutsch-franzésische Gemischte Schiedsgericht, seine Geschichte, Recht- 
sprechung und Ergebnisse. By Dr. Walter Schitzel. (Berlin: Georg Stilke, 
1930. pp. 140. Rm.6.) This monograph is Vol. 12 of a series and treats 
briefly of the history, judgments and results of the Mixed Arbitral Tribunal 
between Germany and France. The treatment is from the German view- 
point covering (1) the procedural and substantive bases of the tribunal, (2) 
history, (3) summarization of complaints, (4) statistical and financial conse- 
quences, and a critical evaluation from political and economic viewpoints. 
The German-French agreement on the suspension of the liquidation of 
German property of December 31, 1929, appears as an appendix. The 
tribunal discontinued after ten years of activity, handling 25,000 claims 
aggregating seven milliards of francs. Dr. Schitzel, from his long personal 
experience as German Agent with the court, clearly pictures its points of 
weakness and strength. He shows that the institution of the Mixed Arbitral 
Tribunal by the Treaty of Versailles barred the realization of its own selfish 
interests; that from this defect in inception the court suffered severely and 
risked many dangers; but that, in spite of these difficulties, it handled a 
huge volume of complaints satisfactorily in a relatively short time. This 
treatise is a brief authoritative treatment of the work of the tribunal. 

Howarp S. LeRoy 


Arthur Woods as Police Commissioner of New York City had practical 
knowledge of the effect of dangerous drugs in that metropolis. As Assessor 
to the Advisory Committee on Traffic in Opium and Other Dangerous Drugs 
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of the League of Nations, he had opportunity for a broad view of the prob- 
lem. This experience makes his brief book Dangerous Drugs, The World 
Fight against Illicit Traffic in Narcotics, pp. 123, Yale University Press, 1931 
($2.00), particularly valuable. The problem of control is a world problem 
owing to the great returns in illicit traffic across frontiers. Mr. Woods 
proposes, as the essential next step, absolute and minute government control 
of manufacture of these drugs supplemented by similar control of interna- 
tional traffic by the states across whose frontiers the drugs pass. No effec- 
tive control can exist, however, without adequate supervision and regulation 
at the national source of supply of drugs. 


Rights of Aliens Under the Federal Constitution. By Norman Alexander. 
(Montpelier, Vermont: Capital City Press, 1931. pp. vi, 153. Index.) 
This is a useful study of an important phase of American constitutional law. 
It does not attempt to deal with the protection owed to aliens by the United 
States under international law or treaty. The account of the treaty-making 
power of the federal government is very sketchy, and the book as a whole is 
hardly more than an introduction to the subject. 


New Lamps for Old. An Interpretation of Events in Modern China and 
Whither They Lead. By Anatol M. Kotenev. (Shanghai: North-China 
Daily News and Herald, Ltd., 1931. pp. 371.) This volume should be of 
interest to all students of the Chinese situation. For some years Mr. Kot- 
enev has studied intensively the problems of China with the view of interest- 
ing readers in other countries. His study of Shanghai, its Municipality and 
the Chinese, is the best work on a difficult international situation. In the 
present volume, he has given an interpretation of events in modern China 
which should be widely read. It traces the connections between the Chinese 
and Russian revolutions, which the author has been in a specially favored 
position to observe. 
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